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WEDNESDAY, APRIL 26, 2006 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:58 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Chris Cannon 
(Chairman of the Subcommittee) presiding. 

Mr. Cannon. The Subcommittee will come to order. 

We apologize. You know, the worst thing that can happen here 
is when you get a vote right before a hearing, and you guys have 
to sit here and wait. We apologize for that and thank you for being 
here and thank you for patience. 

The Subcommittee on Commercial and Administrative Law is 
meeting this afternoon to receive testimony from five components 
of the Justice Department — at Department of Justice as part of the 
Subcommittee's continuing oversight efforts. 

These components are the Executive Office for United States At- 
torneys, the Civil Division, the Environment and Natural Re- 
sources Division, the Executive Office for United States Trustees, 
and the Office of the Solicitor General, the latter of which has sub- 
mitted written testimony for the record. 

Our oversight responsibilities require us to examine the perform- 
ance of these Justice Department components, evaluate how well 
they are positioned to achieved their goals, and determine both the 
adequacy of their funding levels and the need for any legislative 
changes to facilitate their mission. 

I should state at the outset that this has not been and will not 
be the only encounter the Subcommittee has with the Justice De- 
partment components within our jurisdiction. It is our intention to 
continually monitor the activities of these components throughout 
the year, and I expect this endeavor to be undertaken in the spirit 
of cooperation by the Members of this Subcommittee. 

I believe that effective oversight requires that we listen in order 
to learn so that we can intelligently question and suggest. The 

( 1 ) 



2 


Committee must make sure the Department performs competently 
and fairly because the Department is directly responsible for sup- 
porting the President in his duty to faithfully execute the laws of 
the United States. 

It is imperative that the Department be conscious of the awe- 
some power that has been entrusted to it and of its responsibility 
to ensure that this power is exercised in the interest of justice. 

I wish to stress the significance of today's hearing for both the 
Justice Department and Subcommittee Members. The information 
we receive from witnesses today will be of immediate value in de- 
termining the adequacy of funding levels proposed by the President 
in his budget request for the Department of Justice. It will also in- 
fluence whether the Subcommittee needs to craft legislation to im- 
plement the issues outlined. 

It is interesting to note that the 5 Justice Department compo- 
nents represented at today's hearing account for more than 2 bil- 
lion in taxpayer dollars. These monies fund comprehensive litiga- 
tion, appellate litigation, and administrative responsibilities. The 
broad mission of these components underscores the central role 
that their performance can play in significantly improving the 
lives, safety, and well-being of every American. 

In January, the President signed into law legislation reauthor- 
izing the Department of Justice that included three provisions 
added at the insistence of our Subcommittee. These provisions in- 
cluded a mandate that the Attorney General designate a senior of- 
ficial in the Justice Department to assume primary responsibility 
for privacy policy. 

Among this office's responsibilities is the requirement to file with 
the White House and Senate Judiciary Committees an annual re- 
port on the Department's activities that affect privacy, including a 
summary of complaints of privacy violations. In addition, the law 
requires any Justice Department training or meeting activity at a 
facility that requires payment to a private entity for use to be spe- 
cifically authorized by the Attorney General. 

Finally, the law requires the Executive Office of the United 
States Trustees to submit to Congress an annual report with re- 
spect to the program's efforts concerning bankruptcy crimes. 

These are important provisions, and I look forward to working 
with the Department on their implementation. 

[The prepared statement of Mr. Cannon follows:] 

Prepared Statement of the Honorable Chris Cannon, a Representative in 

Congress from the State of Utah, and Chairman, Subcommittee on Com- 
mercial AND Administrative Law 

The Subcommittee will please come to order. 

The Subcommittee on Commercial and Administrative Law is meeting this after- 
noon to receive testimony from five components of the Department of Justice as part 
of the Subcommittee’s continuing oversight efforts. These components are: the Exec- 
utive Office for United States Attorneys, the Civil Division, the Environment and 
Natural Resources Division, the Executive Office for United States Trustees, and 
the Office of the Solicitor General. The Solicitor General has submitted written tes- 
timony. 

By the way of explanation, our oversight responsibilities require us to examine 
the performance of these Justice Department components, evaluate how well they 
are positioned to achieve their goals, and determine both the adequacy of their fund- 
ing levels and the need for changes in legislation to facilitate their mission. I should 
state at the outset, this has not been and will not be the only encounter the Sub- 
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committee has with the Justice Department components within our jurisdiction. It 
is our intention to continually monitor the activities of these components throughout 
the year. I expect this endeavor to be undertaken in the spirit of cooperation by 
other Members of the Subcommittee. 

I believe that effective oversight requires that we listen in order to learn so that 
we can intelligently question and suggest. We do not undertake this process, 
though, without expectations from the Justice Department-expectations that are 
shared not only by the American people but also, I am sure, by the agency itself. 
We expect the Department should have performed competently and fairly, and that 
it should continue to do so. The Department is directly responsible for supporting 
the President in his duty to take care that the laws of the United States are faith- 
fully executed. It is imperative that the Department be conscious of the awesome 
power that has been entrusted to it and of its responsibility to ensure that this 
power is exercised in the interest of justice and for the common good. We will work 
with the components we hear from today and continue to critically study their ac- 
tivities and needs. 

I wish to stress the significance of today’s hearing for both the Justice Depart- 
ment and Subcommittee Members. The information we receive from the witnesses 
today will be of immediate value in determining the adequacy of funding levels pro- 
posed by the President in his budget request for the Department of Justice. It also 
greatly influences the crafting of necessary legislation in the future for the Depart- 
ment. An important part of the record on which the Committee will base future de- 
cisions will be the testimony at today’s hearing. 

It is interesting to note that the five Justice Department components represented 
at today’s hearing account for more than $2 billion in taxpayer dollars. These mon- 
ies fund comprehensive appellate litigation, support and administrative responsibil- 
ities. The broad mission of these components underscores the central role their per- 
formance can play in significantly improving the lives, safety and well-being of every 
American. 

For example, in January of this year, the President signed into law legislation re- 
authorizing the Department of Justice that included three provisions added at the 
insistence of our Subcommittee. These provisions included a mandate that the At- 
torney General designate a senior official in the Justice Department to assume pri- 
mary responsibility for privacy policy. Among this officer’s responsibilities is the re- 
quirement to file with the House and Senate Judiciary Committees an annual report 
on the Department’s activities that affect privacy, including a summary of com- 
plaints of privacy violations. In addition, the law requires any Justice Department 
training or meeting activity at a facility that requires payment to a private entity 
for use of such facility to be specifically authorized by the Attorney General. Finally, 
the law requires the Executive Office for United States Trustees to submit to Con- 
gress an annual report with respect to the Program’s efforts concerning bankruptcy 
crimes. 

Mr. Cannon. I now turn to my colleague Mr. Watt, the distin- 
guished Ranking Member of my Subcommittee, and ask him if he 
has any opening remarks? 

Mr. Watt. Thank you, Mr. Chairman. 

I just want to briefly welcome the witnesses and indicate that 
this is the annual hearing process through which we learn about 
what the various divisions within the Justice Department over 
which we have jurisdiction have been doing over the past year and, 
importantly to them, learn what resources or additional resources 
they believe are needed to effectively meet their responsibilities. 

In the interest of time, I will submit the balance of my opening 
statement for the record in hopes that we might be able to get 
through with their testimony before I have to leave at 3:30. So the 
more I can expedite that, the better off we are. 

So ril yield back. 

Mr. Cannon. Without objection, the gentleman’s entire state- 
ment will be placed in the record. Hearing no objection, so ordered. 

[The prepared statement of Mr. Watt follows:] 
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Prepared Statement of the Honorable Melvin L. Watt, a Representative in 
Congress from the State of North Carolina, and Ranking Member, Sub- 
committee ON Commercial and Administrative Law 

OPENING STATEMENT OF REP. MELVIN L. WATT 

Subcommittee on Commercial and Administrative Law 
Oversight Hearing on 

The Department of Justice: Executive Office for United States Attorneys, 

Civil Division, Environment and Natural Resources Division, 

Executive Office for United States Trustees, and Office of the Solicitor General 

April 26, 2006 

Thank you, Mr. Chairman. I just want to briefly welcome the witnesses. 

This is an annual hearing process tlirough which we learn what the various 
divisions within the Justice Department over which we have jurisdiction have been 
doing over the past year, and learn what additional resources they believe are 
needed to effectively meet their responsibilities. 

I hope and expect that the witnesses will address either in their opening 
remarks or during the question and answer period issues that I believe are of 
national import and relevant to the budget requests they have made. Specifically, 1 
hope to hear fi'om the EOUSA a justification for the requested significant increase 
of 48 additional attorneys to prosecute gang violence, and an update on the 
transition of Project Seahawk from DoJ to the Department of Homeland Security. 
Within the Civil Division, I am particularly interested in the division’s current 
immigration docket, staffing and justification for 86 additional attorneys to assist 
in deportation proceedings. 
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Over the past two terms, we have given considerable focus in the ENRD 
division to the Kobel litigation. I am further interested in whether there is 
additional litigation by Native Americans against the federal government, and 
whether there is any pending litigation in which ENRD represents the interests of 
Native Americans. Finally, within the U.S. Trustees Program, I think the 
convergence of the effective date of what I believe to be onerous bankruptcy 
reforms with the tragic, natural disasters in the Gulf region give emphasis to the 
types of problems we tried to highlight during the debate on the bill. While I 
won’t revisit the merits of those reforms here, suffice it to say that there are 
genuine tragedies that can devastate hard-working Americans who need and 
deserve a fresh start. I understand that the Trustees Program has implemented 
some procedures to deal with Hurricane Katrina and Rita survivors and I would 
like to hear about those and whether they have been effective in alleviating the 
unimaginable burdens borne by these displaced Americans. 

With that Mr. Chairman, 1 want to thank you for holding this hearing, and 
thank the witnesses in advance for their testimony. I yield back. 



6 


Mr. Cannon. Without objection, all Members may place their 
statements in the record at this point. Without objection, so or- 
dered. 

Without objection, the Chair will be authorized to declare re- 
cesses of the hearing at any point. Hearing no objection, so ordered. 

I ask unanimous consent that Members have 5 legislative days 
to submit written statements for inclusion in today's hearing 
record. Hearing no objection, so ordered. 

Fm now pleased to introduce the witnesses for today's hearing. 

Our first witness is Michael Battle, who is the Director of the Ex- 
ecutive Office of the United States Attorneys. His office provides 
oversight, coordination, and support to 94 United States attorneys' 
offices across the Nation. 

Mr. Battle began his service with the executive office in June of 
2005. Prior to this — or prior to his work there, Mr. Battle served 
as the United States attorney for the Western District of New York 
from January 2002 to May 2005. 

In June 1996, he was appointed by New York Governor Pataki 
to serve as a judge on the Erie County Family Court and was elect- 
ed the following November to a full 10-year term. 

Mr. Battle is a past president of the Minority Bar Association of 
Western New York, and has been a member of numerous other or- 
ganizations. Mr. Battle received his undergraduate degree cum 
laude from Ithaca College in 1977 and earned his J.D. from the 
University of New York Buffalo School of Law in 1981. 

Peter Keisler, our next witness, is the Assistant Attorney Gen- 
eral for the Civil Division. Prior to his position, he served as Prin- 
cipal Deputy Associate Attorney General and Acting Associate At- 
torney General. 

Before joining the Department of Justice, Mr. Keisler was a part- 
ner in the Washington, D.C., office of Sidley Austin Brown & Wood. 
He also served as associate counsel to the President during the 
Reagan administration and as a law clerk to Justice Anthony Ken- 
nedy and Judge Robert H. Bork of the United States Court of Ap- 
peals for the District of Columbia Circuit. 

Mr. Keisler received his undergraduate degree magna cum laude 
from Yale College in 1981 and earned his law degree from Yale 
Law School in 1985. 

Our third witness is Matthew J. McKeown. Or do you pronounce 
that McKeown? 

Mr. McKeown. Mr. Chairman, it's McKeown. 

Mr. Cannon. McKeown. Okay. All right. 

We have a congressman who spells their name quite a bit like 
that and pronounces it differently. McKeown. 

He's the Principal Deputy Assistant Attorney General for the En- 
vironment and Natural Resources Division. Mr. McKeown is testi- 
fying in place of Assistant Attorney General Sue Ellen Wooldridge, 
who cannot be with us today because of family emergency. 

Before joining the division in October 2005, Mr. McKeown served 
as the Deputy Solicitor for the United States Department of the In- 
terior, where, as the second in command, he led a team of more 
than 400 lawyers and support staff. At the Interior Department, he 
also served as the associate solicitor for land and water and was 
the special assistant to the solicitor. 
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Mr. McKeown is a graduate of McGill University, and he ob- 
tained his law degree from the University of Oregon Law School. 

Our final witness is Clifford White, who is the deputy director for 
the Executive Office for United States Trustees and currently is 
serving as its acting director. Mr. White has testified on several oc- 
casions over the years. Welcome back. 

During the course of his 26 years of Federal service, Mr. White 
has served as an Assistant United States Trustee and a Deputy As- 
sistant Attorney General within the Department of Justice and as 
Assistant General Counsel at the U.S. Office of Personnel Manage- 
ment. 

He is an honors graduate of the George Washington University 
and the George Washington University Law School. 

I extend to each of you my warm regards and appreciation for 
your willingness to participate in today's hearing. In light of the 
fact that your written statements will be included in the hearing, 
I request that you limit your remarks more or less to 5 minutes. 
So feel free to summarize and focus on the salient points of your 
testimony. 

You will note that we have a lighting system in front of you. It 
turns green. After 4 minutes, it turns yellow, and then it turns red. 
The red indicates 5 minutes are up. 

We actually are sort of interested in what you have to say, actu- 
ally, here. So if you go beyond that, that's a little bit fine. But rec- 
ognize that we have a lot of Members here today, don't we? Maybe 
we'll do two rounds of questioning. Who knows? 

But if you could sort of focus on that 5-minute light, so that 
would be helpful. And if it gets a little long. I'll tap the gavel or 
something to encourage you. And then we'll have Members ask 
questions in the order they arrive, and they'll take 5 minutes each. 

Pursuant to the directive of the Chairman of the Judiciary Com- 
mittee, I ask the witnesses to please stand and raise your right 
hand to take the oath. 

[Witnesses sworn.] 

Mr. Cannon. The record should reflect that all of the witnesses 
indicated in the affirmative. You may be seated. 

And Mr. Battle, would you — oh. Mr. Battle, would you please 
proceed with your testimony? 

TESTIMONY OF MICHAEL A. BATTLE, DIRECTOR, EXECUTIVE 

OFFICE FOR UNITED STATES ATTORNEYS, UNITED STATES 

DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. Battle. Thank you. Chairman Cannon, Ranking Member 
Watt, and Members of the Subcommittee. 

It is my honor to be here today representing the outstanding men 
and women of the 94 United States attorneys' offices, and I thank 
you on their behalf for your continuing support of their efforts. 

Let me start by asking that you support the President's proposed 
United States attorneys' fiscal year 2007 budget request. We are 
seeking a total budget of $1,664 billion to support in excess of 
10,000 positions. The request includes $23.2 million in enhance- 
ments, which will support an increase in 149 positions. 

The enhancements will fund such initiatives as national security 
and terrorism prosecutions, gang prosecutions, and child exploi- 
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tation and obscenity prosecutions, also additional positions to pros- 
ecute identity theft and increased criminal debt collection enforce- 
ment. 

Preventing terrorism remains our top priority. On behalf of all 
the United States attorneys, I want to thank the Congress for re- 
newing the USA PATRIOT Act. The PATRIOT Act strengthens our 
criminal laws against terrorism and continues to provide the legal 
authorities needed to detect and disrupt terrorist plans. Last year, 
we saw a significant success in terrorism prosecutions. 

Apart from terrorism prosecutions, we are continuing the impor- 
tant work of sharing terrorism and counterterrorism information. 
Our Anti-Terrorism Advisory Councils, also known as ATACs, are 
chaired by the U.S. attorneys and ensure that critical information 
regarding terrorism is shared among Federal, State, and local en- 
forcement agencies. We also conduct terrorism training for our 
prosecutors across the country. 

The United States attorneys are also active in prosecuting gangs. 
Each United States attorney's office has an anti-gang coordinator, 
and last year, we trained the 93 coordinators at the National Advo- 
cacy Center to take on this fight. 

On March 31, 2006, the Attorney General announced a com- 
prehensive anti-gang initiative that devotes extensive resources to 
defeating some of the most violent gangs in our country. Each of 
six sites will receive funds to incorporate prevention and enforce- 
ment efforts and to assist released prisoners as they re-enter soci- 
ety. By integrating prevention, enforcement, and re-entry, this ini- 
tiative aims to address gang activity at every stage. 

Another program to keep our communities safe. Project Safe 
Neighborhoods, also known as PSN, continues to be one of the 
great success stories of the United States attorneys' offices in the 
Department of Justice. PSN is a multi-faceted approach to reducing 
gun crime, whereby each United States attorney tailors their pros- 
ecution strategy to fit the unique gun and violent crime problems 
in their district. 

Under PSN, Federal firearms prosecutions have increased 73 
percent since 2001. And more importantly, the rate of violent vic- 
timization by an offender armed with a firearm has declined by ap- 
proximately % over the last decade. As such, thousands of Ameri- 
cans are being spared the tragic consequences of gun crime. 

While on the topic of protecting our neighborhoods, I think it is 
important to report that we are continuing to investigate and pros- 
ecute major drug and money laundering organizations. The Orga- 
nized Crime Drug Enforcement Task Force, also known as 
OCDETF, is a program the integral part of which is part of this 
effort. The OCDETF program combines the efforts of Federal, 
State, and local law enforcement agencies, along with the United 
States attorneys' offices. 

We are also addressing the growing threat of methamphet amine, 
also known as '‘meth." In FY 2005, the United States attorneys' of- 
fices filed 5.5 percent more meth cases than the previous year and 
the highest total number ever. In the last 10 years, the number of 
meth cases filed and the number of defendants charged has quad- 
rupled. Meth cases now have surpassed crack cocaine in frequency. 
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making it third behind powder cocaine and marijuana in Federal 
case filings. 

We are also focused on providing support to victims of crime. In 
May 2005, with input from my office, the Attorney General issued 
guidelines for victim and witness assistance, explaining the new 
protections for victims set forth in the Crime Victims' Rights Act. 
WeVe also provided training to the United States attorneys' offices 
and the Department since passage of the Act. In January 2006, the 
Attorney General designated a Victims' Rights Ombudsman within 
our office at EOUSA to resolve complaints brought by crime vic- 
tims. 

This brings me to one of the most tragic forms of victimization 
in our society, one involving children. The United States attorneys 
are committed to prosecuting child sexual assault and child pornog- 
raphy cases. Statistics show that during FY 2005, United States at- 
torneys collectively filed in excess of 1,400 child exploitation cases 
involving child pornography, coercion, and enticement offenses 
against in excess of 1,500 defendants. 

To buttress our efforts against this scourge, the Attorney General 
announced in February 2006 the Project Safe Childhood initiative. 
Project Safe Childhood will bring together the United States attor- 
neys, Internet Crimes Against Children Task Forces, and other 
Federal, State, and local enforcement officials to investigate and 
prosecute crimes against children that occur through the Internet 
and other electronic media. 

The Internet also facilitates intellectual property and computer 
hacking related to crimes that threaten significant segments of our 
economy. Since fiscal year 2001, specialized prosecution units fo- 
cused on computer hacking and intellectual property, known as 
CHIP units, have been formed at 18 United States attorneys' of- 
fices. Last fiscal year, 350 defendants were charged with intellec- 
tual property offenses, nearly double the number charged in 2004. 

Another area involving our economy in which we are achieving 
great success is the area of corporate fraud. Since the creation of 
the Corporate Fraud Task Force in July 2002, over 970 corporate 
fraud convictions have been obtained through December 31, 2005. 
This includes more than 200 convictions of top managers, including 
CEOs and CFOs. 

Moreover, health care fraud continues to be a significant prob- 
lem, and United States attorneys' offices play the lead role in pros- 
ecuting those cases. 

In civil cases. United States attorneys, working with the Civil Di- 
vision, won or negotiated approximately 1.47 billion in judgments 
and settlements. Of that amount, more than 1.13 billion went to 
repay the Medicare Trust Fund. 

As you can see by the examples that I've just given, the United 
States attorneys are committed to protecting and preserving the 
rights of Americans in many ways. This perhaps manifests itself 
most directly through the criminal civil rights prosecutions brought 
by the United States attorneys in coordination with the Depart- 
ment's Civil Rights Division. During fiscal year 2005, United States 
attorneys filed criminal civil rights cases against 131 defendants. 
This represents a 19 percent increase in defendants charged over 
the prior year. 
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Finally, the United States attorneys' offices continue to enforce 
the principle that no public official is above the law. In FY 2005, 
the United States attorneys' offices filed 441 public corruption 
cases against 673 defendants. 

In closing, over the past several years. United States attorneys 
have taken on new responsibilities and initiatives. We have suc- 
cessfully carried out our mission in all of these areas, and we ap- 
preciate your continued support of our work. And I look forward to 
answering your questions today. 

Thank you. 

[The prepared statement of Mr. Battle follows:] 

Prepared Statement of Michael A. Battle 


STATEMENT 

of 

MICHAEL A. BATTLE 

DIRECTOR OF THE EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS 

before the 

UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW 

April 26, 2006 


Chairman Cannon, Ranking Member Watt, and Members of the Subcommittee, I am Michael A. 
Battle, the Director of the Executive Office for United States Attorneys (EOUSA). I am very pleased to 
appear before you today with my colleagues from the Department of Justice. It is my honor to be here 
representing the outstanding men and women of the 94 United States Attorneys’ Offices, and I thank you on 
their behalf for your continuing support of their efforts. 

EOUSA provides oversight and coordination to the 94 United States Attorneys’ Offices, the nation’s 
principal litigators and criminal prosecutors, which collectively employ over 5,500 Assistant United States 
Attorneys and over 5,000 support staff employees. EOUSA serves as a liaison between the United States 
Attorneys and the Attorney General, Deputy Attorney General, the Department’s litigating divisions and 
other components. Additionally, my office works with the United States Attorneys’ Offices to implement 
the President’s and the Attorney General’s priority initiatives, including efforts to combat terrorism, violent 
crime, cybercrime, drug trafficking, civil rights violations, and corporate and public corruption. 

TERRORISM 


Every day since 9/1 1 , the Justice Department has continued to wage the war on terror with 
unrelenting focus and unprecedented cooperation. The investigation and prosecution of terrorism continues 
to be the number one priority for every United States Attorney. Across America, the United States 
Attorneys are aggressively pursuing criminal investigations to prosecute and prevent terrorist-related 
activity. On behalf of all of the United States Attorneys, I want to thank the Congress for renewing the USA 
PATRIOT Act. Passage of the renewed PATRIOT Act strengthens our criminal laws against terrorism and 
continues to provide the legal authorities needed to detect and disrupt terror. 

Examples of some of the terrorism prosecutions handled by the United States Attorneys during 
Fiscal Year 2005 include the following: 

• In the Eastern District of Virginia, a defendant was convicted on all 10 charges 
brought against him in connection with the “Virginia Jihad” case. The defendant, a 
spiritual leader at a mosque in Northern Virginia, encouraged other individuals at a 
meeting to go to Pakistan to receive military training from Lashkar-e-Taibi, a 
designated foreign terrorist group, in order to fight United States troops in 


1 



11 


Afghanistan. The defendant was sentenced to life in prison. 

• Tn the Northern District of Georgia and the Northern District of Alabama, a 

defendant pled guilty to charges related to deadly bombings in Birmingham, 

Alabama, and in the Atlanta area, including the bombing at the 1996 Olympics. He 
was sentenced to life in prison. The defendant provided the government with 
information concerning 250 pounds of explosives that he had hidden in the western 
pan of North Carolina. As a result of the defendant’s information, the Government 
was able to locate and safely detonate the explosives. 

• In the District of New Jersey, a British national was convicted on charges of 
attempting to sell shoulder-fired missiles to what he thought was a terrorist group 
intent on shooting down United States airliners. The defendant was arrested 
following an undercover sting operation involving agents from several countries. The 
defendant was sentenced to 47 years in prison. 

• In the Eastern District of New York, two defendants were convicted, one of whom 
was a Yemeni cleric, on charges of providing and conspiring to provide material 
support and resources to al-Qaeda and Hamas. The defendants were sentenced to 75 
years in prison and 45 years in prison, respectively. 

• In the Northern District of New York, a defendant was convicted on charges of 
participating in a conspiracy to unlawfully send money to Iraq, in violation of United 
States sanctions, and money laundering. The defendant was sentenced to 22 years in 
prison. 

We are fighting the war against terror both at home and abroad using all the tools at our disposal. 
Shortly after September 1 1, 2001, each United States Attorney’s Office formed an Anti -Terrorism Advisory 
Council (ATAC). Each ATAC is managed by an AT AC Coordinator in each US. Attorney’s Office The 
ATACs continue to support the Department’s three-pronged approach to protecting America from the threat 
of terrorism by (1) focusing on the prevention of terrorist acts, (2) investigating threats and incidents, and 
(3) prosecuting those accused of committing crimes by terrorist means. The ATACs remain a valuable 
addition to the law enforcement community and have made great strides in forging relationships with state 
and local law enforcement. The ATACs’ primary responsibilities are to coordinate anti-terrorism initiatives, 
initiate training programs, and facilitate information sharing. The ATACs work in conjunction with the 
FBI’s Joint Terrorism Task Forces (JTTFs), although the JTTFs retain primary operational responsibility for 
terrorism investigations. 

Tn January 2005, the Deputy Attorney General provided guidance to assist in the effective 
coordination of terrorism cases by setting standards on when United States Attorneys’ Offices should notify, 
consult, and obtain approvals from the Department in the investigation and prosecution of terrorism cases. 

EOUSA’s Office of Legal Education provided training for our ATAC Coordinators in February 
2005 at our National Advocacy Center in Columbia, South Carolina (NAC), where federal prosecutors from 
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the U.S. Attorneys’ Offices and the Department receive continuing legal education and training. The ATAC 
Coordinators received updated policy and guidance information on terrorism matters. Attorneys from the 
Criminal Division’s Counterterrorism Section also participated in this training. 

In February 2006, our Office of Legal Education provided additional training for our ATAC 
Coordinators on running the Anti -Terrorism Advisory Councils at the first ever ATAC Workshop. ATAC 
Coordinators were given practical guidance and an ‘innovative Practices Report,” which provides ideas and 
practices successfully used by their colleagues around the nation. 

Also in February 2006, the Deputy Attorney General provided guidance to clearly set forth the roles 
of the United States Attorneys, the ATAC Coordinators, the Counterterrorism Section of the Criminal 
Division, and the Executive Office for United States Attorneys in the Department’s counterterrorism 
mission. ATAC Coordinators serve as the primary point-of-contact for each district’s anti-terrorism 
mission. The Counterterrorism Section has primary coordination responsibility with respect to terrorism 
cases and threats that are investigated and prosecuted by the United States Attorneys’ Offices. The 
Counterterrorism Section also serves as the primary coordinator and manager of the ATAC program. 

EOUSA has primary responsibility for administering the budget for ATAC activities in the districts, 
funding and facilitating training for anti -terrorism prosecutors through the Office of Legal Education, 
evaluating the ATAC programs, and providing personnel and facilities support for United States Attorneys’ 
Offices. 


In March 2006, for the first time, all anti-terrorism prosecutors across the country were invited to a 
national conference to receive training and updates on policy and procedures in terrorism investigations and 
prosecutions. Training had previously been limited to the ATAC Coordinators only. 

In addition to terrorism and anti -terrorism cases, the United States Attorneys also continue to 
vigorously prosecute counter-intelligence or espionage cases. Some recent examples of successful 
prosecutions in this area include the following: 

• In the Southern District of Indiana, a federal jury in January 2006 convicted a man of 
acting as an agent of a foreign government without notification to the Attorney General, as 
well as five other counts, including witness intimidation. Defendant Shaaban Hafiz Ahmad 
Ali Shaaban was found to communicated and conspired in 2002 and 2003 with known Iraqi 
Intelligence Service (IIS) officers assigned to the Iraqi Mission to the United Nations. The 
defendant attempted to sell U.S. national intelligence information to the former Government 
of Iraq (Saddam Faction), and to coordinate human shields to protect the Iraqi infrastructure 
when U.S. forces invaded. The defendant also had an Indiana commercial driver’s license 
under a false name and obtained his citizenship using this false name and identity. 

Sentencing is scheduled for May 26, 2006. 

• In the Eastern District of Virginia a man was sentenced in January 2006 to 1 5 1 months for 
conspiracy to communicate national defense information, unauthorized retention of classified 
information, and conspiracy to communicate classified infonnation to an agent of a foreign 
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government. Defendant Lawrence Franklin, a Department of Defense employee and a 
United States Air Force Reserve Colonel assigned to the Defense Intelligence Agency, 
provided classified information to two employees of the American Israel Public Affairs 
Committee (AIPAC). The information concerned U.S. Middle Eastern policy and potential 
attacks upon U.S. forces in Iraq. 

The United States Attorneys are also focused on border security and have been working hard to 
prosecute alien smuggling cases and other immigration related matters. U.S. Attorneys filed 18,147 
immigration cases in FY 2005 against 19,497 defendants. Of the cases that were resolved in FY 2005, 
17,757 defendants were convicted at a 95 percent conviction rate. 

The vast majority of these cases were handled along the Southwest border. The Southwest border 
districts are the Southern District of Texas, the Western District of Texas, the District of New Mexico, the 
District of Arizona, and the Southern District of California. In FY 2005 these five districts alone filed 
1 2,3 1 8 immigration cases against 1 3, 149 defendants, and convicted a total of 1 1 ,744 defendants on 
immigration charges. This extraordinary efibrt represents fully two thirds of all the cases filed and 
defendants charged, as well as convictions obtained, by all 94 United States Attorneys’ Offices that year. 

Finally, the United States Attorneys’ Offices have undertaken innovative prosecution strategies in 
the area of immigration. For example, the United States Attorney’s Office for the Eastern District of 
Virginia recently fornied the multi-agency Immigration and Visa Fraud Task Force, designed to investigate 
and prosecute document fraud and immigration benefit fraud, such as the misrepresentation of facts on an 
application to obtain a visa, political asylum, or citizenship. These efforts are intended to help prevent the 
entry of terrorists and criminals into the country. In early April, the Department of Justice and the 
Department of Homeland Security jointly announced the creation of similar task forces in 10 cities across 
the country, all modeled after the task force started in the Eastern District of Virginia. 

VIOLENT CRIME 


GANG INITIATIVE'. 

It is easy to underestimate the grip that gangs have on some of our cities. But the sad reality is that 
their grip on urban life is lethal. According to the 2005 National Gang Threat Assessment, there are an 
estimated 21,500 gangs and 73 1,500 gang members active in the United States. In one city alone, Chicago, 
there are estimated to be upwards of 70,000 gang members - compared with about 13,000 Chicago police 
officers. 

As a result of gang problem in this country, last year on April 21, 2005, the Attorney General 
announced the Department’s gang initiative, which created the Attorney General’s Anti-Gang Coordination 
Committee. Two United States Attorneys and I are members of this committee, along with the Deputy 
Attorney General, the Directors or Administrators of the FBI, ATF, DEA, U.S. Marshals Service and the 
Bureau of Prisons, the Assistant Attorney General for the Criminal Division and others. The Attorney 
General also instructed each United States Attorney to designate a District Anti-Gang Coordinator and 
develop a district-wide strategy in consultation and coordination with state and local law enforcement 
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authorities and community and faith-based organizations. 

EOUSA’s role in this effort is not only to participate in the Anti-Gang Coordination Committee, but 
also to facilitate, coordinate, and assist the district's Anti-Gang coordinators and strategies. All the Anti- 
Gang coordinators were designated in May of 2005, and the district-wide strategies have been drafted and 
are now being implemented. EOUSA has also held a training conference for all 93 Anti-Gang Coordinators 
at the NAC. This conference was a great success: each district shared information, strategies, and best 
practices. 

Recently, on March 31, 2006, the Attorney General announced six locations for a new $15 million 
Comprehensive Anti -Gang Initiative that devotes extensive resources to defeating some of the most violent 
and pervasive gangs in the country. The six target areas are Los Angeles, Tampa, Cleveland, the “222 
Corridor” that stretches across southeastern Pennsylvania, near Philadelphia, the Dallas/Ft. Worth 
metroplex, and Milwaukee. United States Attorneys in the six locations are responsible for coordinating 
federal, state and local efforts under this initiative. Each site will receive $2.5 million in grant funds, 
enabling each location to incorporate prevention and enforcement efforts, as well as programs to assist 
released prisoners as they re-enter society. By integrating prevention, enforcement, and prisoner re-entiy, 
this new initiative aims to address gang membership and gang violence at every stage. 

PROJECT SAFE NEIGHBORHOODS: 

Project Safe Neighborhoods (PSN) continues to be a top priority and one of the great success stories 
for the United States Attorneys’ Offices and the Department of Justice as a whole. PSN is a multi-faceted 
approach to reducing gun crime whereby each United States Attorney tailors his or her prosecution strategy 
to fit the unique gun and violent crime problems in the district. The United States Attorneys, working 
through local PSN Task Forces comprised of state, local and federal law enforcement partners, have 
identified the most pressing gun crime problems in their communities and developed strategies to attack 
those problems through a comprehensive strategy of prevention, deterrence, and aggressive prosecution. 

Under Project Safe Neighborhoods, federal firearms prosecutions have increased 73 percent since 
the program began in Fiscal Year (FY) 2001 . In FY 2005, the Department filed 1 0,841 federal firearms 
cases. These cases represent only a portion of the work the United States Attorneys and their state and local 
partners have done to fight violent gun crime. 

Even more meaningful than the prosecution numbers are the results that these efforts are having in 
our communities and districts. Across America, as we have increased the number of gun crime 
prosecutions, the number of actual gun crimes has fallen dramatically. The rate of violent victimization by 
an offender armed with a firearm has declined by approximately two-thirds over the last decade. Thus, 
hundreds of thousands of Americans have been spared the tragic consequences of gun crime. 

Criminals convicted of violating gun laws in federal court continue to receive substantial punishment 
for their crimes. During FY 2005, over 91 percent of all defendants whose cases were closed were 
convicted. Of the convicted defendants, 94 percent were sentenced to prison. Of the defendants sentenced 
to prison for firearms and other offenses, 73 percent were sentenced to terms of three years or more in 
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prison, and 52 percent were sentenced to terms of five or more years in prison, including 1 12 life sentences. 
This is one indicator that the United States Attorneys and PSN Task Forces are appropriately prosecuting 
the most violent criminals. 

The Attorney General has recognized these results and has expanded the Department’s efforts to 
protect our neighborhoods. On February 16, 2006, the Attorney General announced an enhancement of the 
PSN initiative to include new and expanded anti-gang efforts. All United States Attorneys, in consultation 
with their federal, state and local, community and faith based partners, have assessed the gang problem in 
their district. United States Attorneys’ Offices are now leading and coordinating the attack on gangs. 

A few examples of successful firearms prosecutions handled by the United States Attorneys during 
FY 2005 include: 

• In the Eastern District of Pennsylvania, the PSN Task Force in Philadelphia launched a 
multi-agency investigation that resulted in the prosecution and conviction of 37 defendants 
for their participation in the Counney Carter organization. The Carter gang ran a violent 
drug trafficking enterprise and used firearms to facilitate their illegal activities. The 
defendants were sentenced to prison terms ranging from 24 years to life in prison. 

• In the Western District of Texas, after being arrested for firing shots at his girlfriend, the 
defendant was discovered to have had 14 prior convictions on various charges including 
burglary, robbery, and arson. As a result of his conviction on the firearms charges stemming 
from the shooting incident, the defendant was sentenced to life in prison and fined $1,000 for 
being a convicted felon in possession of a firearm. 

• In the Southern District of Mississippi, a police officer arrested a man on a misdemeanor 
warrant. After finding crystal methamphetamine in the defendant’s hand and a pistol in his 
pocket, the Police Department referred the case to the United States Attorney’s Office for 
federal prosecution. The defendant, who had a criminal history which qualified him as an 
“Armed Career Criminal” under the federal Sentencing Guidelines, pled guilty to being a 
felon in possession of a firearm and was sentenced to 16 years and three months in prison. 

VICTIMS’ RIGHTS 


The United States Attorneys’ Offices continue to make great strides in the area of victims’ rights, 
including the implementation of the Crime Victims’ Rights Act (“Act”), which Congress enacted on 
October 30, 2004. The Act establishes enhanced rights for victims in the criminal justice process, and 
provides victims with mechanisms to enforce their rights. The Executive Office for U.S. Attorneys has 
provided considerable training to United States Attorneys’ Offices and the Department since passage of the 
Act. In May 2005, the Attorney General’s Guidelines for Victim and Witness Assistance were issued, with 
substantial input from EOUSA, explaining the new protections set forth in the Act, and providing new and 
specific guidance on assisting child victims and victims of terrorist attacks, human trafficking, identity theft, 
and domestic violence. In November 2005, the Department published regulations implementing the 
directive of the Act to designate an administrative authority with the Department of Justice to receive and 


6 



16 


investigate complaints regarding the violation of victims’ rights. In January 2006, the Attorney General 
designated a Victims’ Rights Ombudsman within EOUSA to resolve complaints brought by crime victims. 

The increased focus on victims’ issues has already made an impact on our prosecutions and on 
victims. The Department is identifying more victims in its cases than ever before. The number of identified 
victims in our federal criminal cases increased 90% in the first year after the Crime Victims’ Rights Act 
passed. The number of victim notifications doubled in the year after the Act passed, to a total of almost six 
million notices sent by U.S. Attorneys’ Offices in FY 2005. Victims are experiencing a greater role in the 
federal criminal justice process, attending proceedings, conferring with prosecutors, and, in many instances, 
exercising their right to personally address the court at sentencing hearings. The United States Attorneys 
are committed to ensuring not just that victims are accorded their rights, but that victim services at the 
federal level are the very best that they can be. 


CYBERCRIME 

CHILD EXPLOITATION AND OBSCENITY: 

The internet has provided a new form of community for those criminals who prey on the most 
vulnerable of victims among us, children. Many of the federal prosecutions against pedophiles are based in 
some way on the defendants’ use of a computer. Case statistics show that during FY 2005, the United 
States Attorneys collectively filed 1,447 child exploitation cases involving child pornography, coercion, and 
enticement offenses against 1,503 defendants. 

To further the Department’s efforts concerning child exploitation, the Attorney General announced 
in February 2006 the Project Safe Childhood initiative. Project Safe Childhood will be implemented 
through a partnership of United States Attorneys, Internet Crimes Against Children Task Forces, and other 
federal, state, and local law enforcement officials in each district to investigate and prosecute crimes against 
children facilitated through the Internet or other electronic media and communications devices. Working 
with these partners. United States Attorneys will develop district-specific strategic plans to coordinate the 
investigation and prosecution of child exploitation crimes, oversee efforts to identify and rescue victims, 
and provide local training, educational, and awareness programs. 

Some examples of child exploitation prosecutions during FY 2005 include: 

• In the Eastern District of Washington, a man pleaded guilty to two counts of Travel with 
the Intent to Engage in Illicit Sexual Conduct and received a 97 month prison sentence. The 
Defendant, Gilo Anthony Tunno, was arrested in Portland, Oregon, after TCE Special Agents 
served a search warrant there. The Defendant has admitted to traveling from Portland to 
Spokane, Washington, on two occasions in 2004 where he then sexually assaulted an 8 year- 
old boy. Tunno had originally corresponded on line with the victim's step-father, Timothy 
Oakes, who agreed that Tunno should travel to Spokane to engage in sexual acts with the 
child victim and Oakes. Oakes himself was arrested on child pornography charges and 
received a 20 year sentence. The investigation of Tunno continues, with evidence of his 
additional travel within the United States for the purpose of sexually assaulting children. 
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• Tn the Western District of Pennsylvania, a man was sentenced to 46 months imprisonment, 
followed by lifetime supervised release, for his conviction of traveling to Western 
Pennsylvania with the intent to engage in illicit sexual conduct with a minor he met on the 
internet. In 2002, the defendant, Derrick Kenrick, first communicated with the child, who 
was then 13, while she was playing virtual pool on the Internet, The child asked if anyone 
else believed in God. The defendant, using the name " Wings444" responded, claiming to be 
a I9-year-old name Dirk. For two years, the pair chatted online and over the telephone. The 
defendant then traveled to the girl's house in August 2004, He was 49-year-old man. 

• In the Western District of Michigan, a defendant was sentenced to 60 months incarceration 
and three years of supervised release for distributing material involving the sexual 
exploitation of a minor. An FBI agent acting undercover began to exchange e-mail messages 
with the defendant regarding child pornography. Eventually the defendant transmitted to the 
agent a video, nearly 17 minutes in length, depicting an adult male wearing a ski mask 
engaged in various sexual acts with an eight-year old girl. 

• In the District of Columbia, a man was charged with 1 1 child pornography charges. The 
defendant advertised, transported, received and possessed child pornography. He was 
operating his personal computer as a file server and advertised a collection of approximately 
1 1,000 image and movie files of child pornography over a five month period. 

• Tn the District of Oregon, a man pleaded guilty to a charge of producing child pornography. 
The defendant enticed a minor under the age of 12, and a citizen of Kenya, to engage in 
sexually explicit conduct for the purpose of producing a visual depiction of such conduct. 

• In the Southern District of Indiana, a man was sentenced to 15 years in prison for a case 
involving the sharing and distribution of computer files containing images of child 
pornography. The defendant was operating his personal computer as a file server and 
advertised a collection of approximately 20,000 image and movie files of child pornography 
over a five year period. 

The investigation and prosecution of obscenity is also a priority for the U.S. Attorneys’ Offices. 

This work is furthered and assisted by the Obscenity Prosecution Task Force. The Task Force was started in 
2005 and is dedicated exclusively to the investigation and prosecution of the producers of hard-core 
pornography meeting the test for obscenity, as defined by the United States Supreme Court. The Task 
Force’s singular focus is on the prosecution of adult obscenity - primarily obscenity advertised, sold, and 
distributed via the Internet. There have been 47 obscenity convictions (persons/entities) Department-wide 
since 2001. 
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COMPUTER HACKING AND INTELLECTUAL PROPERTY CRIMES: 

The United States Attorneys Offices have responded strongly to the rise of intellectual property and 
computer hacking related crimes. Since 1995, each United States Attorney’s Office has had at least one 
prosecutor available to work on computer related crimes. Since that time, EOUSA has partnered with the 
Criminal Division’s Computer Crime and Intellectual Property Section (CCIPS) in providing high-tech legal 
training and support to these specialized prosecutors, today known as Computer Hacking and Intellectual 
Property (CHIP) Coordinators. 

Beginning in 2001 , the Justice Department augmented the existing number of computer crimes 
prosecutors by creating CHIP Units at ten different U.S. Attorneys’ Offices. The program was expanded 
twice, once in 2002 and again in 2004. Currently there are CHIP Units at 18 United States Attorneys’ 
Oftices across the country. These specialized units have between two and eight prosecutors each. CHIP 
Coordinators, CHIP Unit Assistant U.S. Attorneys (AUSAs), and CCIPS attorneys, working with their 
international counterparts, together form a network of prosecutors poised to respond to the global threat of 
cybercrime and intellectual property theft. 

The U.S. Attorneys’ CHIP prosecutors focus on prosecuting intellectual property offenses such as 
trademark violations, copyright infringement, and thefts of trade secrets. In addition, they prosecute high- 
technology offenses including computer hacking, virus and worm proliferation, Internet fraud, and other 
attacks on computer systems. CHIPS prosecutors continue to dismantle and prosecute multi -district and 
international criminal organizations that commit intellectual property crimes. 

The number of defendants we have prosecuted for intellectual property offenses has increased 
dramatically in recent years. In Fiscal Year 2001, we prosecuted 201 defendants in 152 cases. Last year, in 
FY 2005, 350 defendants were charged with intellectual property offenses in 169 cases. The 18 districts 
with CHIP Units charged 1 80 defendants in 80 cases, making these districts responsible for approximately 
half of all United States Attorneys’ Offices intellectual property prosecutions inFY 2005. 

Some additional examples of success by United States Attorneys’ Offices include; 

• The Central District of California, the Northern District of Illinois, the Western District 
of North Carolina, and CCIPS helped to coordinate an international takedown against 
members of over 22 major online software piracy groups in Operation Site Down in June 
2005. Prosecutors have charged 53 defendants and obtained 23 convictions to date. 

• In the Northern District of California, two men pled guilty in April 2006 and admitted their 
involvement in what the recording industry is calling the largest music manufacturing piracy 
seizure in the United States. An estimate of over 490,000 pirated CDs and DVDs, as well as 
more than 5,500 stampers, were seized. 

• In the Eastern District of Arkansas, a defendant was sentenced in February 2006 to 96 
months after being found guilty by a jury of 120 counts of unauthorized access of a protected 
computer. The defendant used sophisticated decryption software to steal over one billion 
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records containing personal information including names, physical and email addresses and 
telephone numbers. 


DRUG TRAFFICKING 


Illegal drugs poison lives and communities. The United States Attorneys’ Offices continue to focus 
significant law enforcement efforts on reducing the availability of drugs by disrupting and dismantling the 
drug supply and related money laundering networks operating in the United States and abroad. 

The Organized Crime Drug Enforcement Task Force (OCDETF) Program is an integral part of this 
effort. The OCDETF Program combines the efforts and expertise of federal, state, and local law 
enforcement agencies along with United States Attorneys’ Offices across the country, to investigate and 
prosecute these major drug supply and money laundering organizations. The use of the Consolidated 
Priority Organization Target (CPOT) List, which represents the “most wanted” international drug and 
money laundering targets, and the Regional Priority Organization Target (RPOT) List, representing the most 
significant drug and money laundering organizations threatening the OCDETF Regions, forms the backbone 
of the OCDETF targeting matrix. As a key part of the OCDETF Program, the United States Attorneys also 
continue to emphasize investigations into drug traffickers’ financial assets. 

EOUSA’s most recent data shows that, during Fiscal Year 2005, U.S. Attorneys’ Offices filed 2,513 
OCDETF narcotics cases against 8,128 major drug defendants. This represents a 9.5 percent increase in the 
number of OCDETF defendants charged when compared with the prior year. During that same year, 7,202 
OCDETF defendants were convicted, a conviction rate of almost 94 percent. Of the convicted defendants, 

91 percent were sentenced to prison. 

In addition to OCDETF cases, the United States Attorneys also filed a total of 13,502 non-OCDETF 
drug cases against 21 ,900 defendants during Fiscal Year 2005. A total of 1 2,669 non-OCDETF cases 
against 19,900 defendants were closed during the year. Ninety -two percent of these defendants were 
convicted and sentenced to prison. 

The growing threat of methamphetamine (“meth”) also continues to be a primary focus of drug 
enforcement by the United States Attorneys’ Offices. In FY 2005, the United States Attorneys’ Offices 
filed 2,629 meth cases, a 5.5 percent increase from FY 2004 and the highest total number ever. This 
number also represents over 16% of all narcotics cases filed, the highest percentage ever for meth cases. 
Indeed, in the last 10 years, both the number of meth cases filed and the number of defendants charged have 
quadrupled. The number of methamphetamine cases filed has now surpassed “crack” cocaine in frequency, 
making it third behind only powder cocaine and marijuana in federal caseload numbers. 

Our increased emphasis on the methamphetamine problem is also reflected in the formation by the 
Attorney General’s Advisory Committee - the group through which the U.S. Attorneys assist the Attorney 
General in fonnulating and implementing the Department’s policies and programs — of a Methamphetamine 
Working Group. The Methamphetamine Working Group is comprised of U.S. Attorneys from across the 
country, and meets to coordinate and implement strategies to better combat the meth problem. Meth is the 
only controlled substance to which a working group at this level is dedicated. Additionally, in FY 2006, the 
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NAC will be broadcasting ten training presentations pertaining to meth on the Justice Television Network, 
which is received in all United States Attorneys’ Offices, as well as other Department components and other 
federal agencies. Also, the NAC will host a meth conference for prosecutors in July 2006. 

The United States Attorneys have also formed an Internet Pharmacy Working Group, and a Demand 
Reduction Working Group, both of which will make recommendations on combating these problems to the 
Attorney General’s Advisory Committee, which will share these recommendations with our offices across 
the country. 

Just a few of the following FY 2005 OCDETF cases reflect the United States Attorneys’ 
commitment to disrupting and dismantling high-level drug supply and money laundering organizations; 

• In the District of Maryland, Operation “White Tiger,” an investigation into an international, 
high-purity heroin trafficking organization, led to the conviction of seven individuals who 
were responsible for the distribution of hundreds of kilograms of heroin to the United States, 
Europe, Canada, and Africa. The two organization leaders, both from Pakistan, were 
sentenced to life in prison and 30 years in prison, respectively, on charges related to their 
family’s international heroin trafficking organization. They were convicted after a four week 
trial of conspiracy to distribute and import one kilogram or more of heroin, three counts of 
distribution of heroin, and eight counts of using a communications facility (telephone or fax) 
to facilitate heroin offenses. In addition, another defendant pled guilty to money laundering 
in connection with the transmittal of funds to the organization and was sentenced to one year 
and eight months in prison. 

• In the District of Massachusetts, Operation “Silent Victory” resulted in the dismantling of a 
Colombian cocaine trafficking organization and the successful prosecution of 17 federal 
defendants, ranging from street-level dealers and their mid-level supplier, to the Colombian- 
based leaders of the cocaine distribution and money laundering ring which had become the 
supplier’s chief source of supply. Beginning in 1997, the investigation employed a number 
of investigative techniques which led to the indictment of 1 5 defendants in the district, the 
seizure of over 1 0 kilograms of cocaine, and the indictment and extradition of two leaders 
and suppliers from Colombia. The mid-level supplier, his associates, and his customers 
received sentences ranging from probation to 1 1 years and three months in prison. The 
extradited leaders of the organization each received sentences of 21 years and 1 0 months in 
prison. 

• In the Southern District of Texas, Operation “Igloo,” a four year multi-jurisdictional 
investigation co-sponsored by the Drug Enforcement Administration, Immigration and 
Customs Enforcement, and the Internal Revenue Service, targeted an organization involved 
in a conspiracy that spanned an eight year period. Two individuals were the heads of a drug 
and money laundering organization that was primarily based out of Laredo, Texas, and 
largely operated in the Atlanta, Georgia, area. The organization shipped in excess of 150 
kilograms of cocaine and in excess of 30,000 kilograms of marijuana from Texas to Georgia, 
North Carolina and Tennessee, and laundered as much as $15 million. A total of 34 targets 
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were indicted resulting in 30 convictions, including the two organization heads who pled 
guilty and received 44 years and 45 years in prison, respectively. The investigation resulted 
in the seizure of over $2,3 million in drug proceeds and 10,000 pounds of marijuana. 

CIVIL RIGHTS 


The United States Attorneys are committed to protecting and preserving the rights of all Americans. 
Criminal civil rights prosecutions brought by the United States Attorneys’ Offices are handled in 
consultation and coordination with the Department’s Civil Rights Division. The Department’s strategic 
goals are to uphold civil rights, reduce racial discrimination, and promote reconciliation through vigorous 
enforcement of civil rights laws. Among other civil rights violations, the United States Attorneys prosecute 
incidents of violence or threats against individuals perceived to be of Middle-Eastern origin, bias motivated 
crimes, trafficking in persons, police and other official misconduct, and violations of voting rights. 

The United States Attorneys also enforce federal statutes prohibiting discrimination in housing, 
consumer credit, and public accommodations, Tn addition to these traditional areas, the Department is 
increasing its efforts in protecting the growing number of elderly Americans. The increasing number of 
older adults residing in long-term care facilities are often particularly vulnerable to inadequate care and 
treatment. 

During FY 2005, the United States Attorneys filed 67 criminal civil rights cases against 131 
defendants. This is a 19 % increase in the number of defendants charged as compared to last year. The 
United States Attorneys also resolved, generally through plea agreements or convictions after trial, closed a 
total of 66 cases against 87 defendants — a 14 percent increase in the number of cases closed in the prior 
year. Eighty -five percent of the defendants whose cases were closed during the year were convicted with 
84 percent of the convicted defendants sentenced to prison. 

The United States Attorneys are continuing their efforts to ensure that those who commit bias- 
motivated crimes in their districts are appropriately punished and that future civil rights violations are 
successfully deterred by prosecution. Some examples of bias-motivated crimes cases the United States 
Attorneys successfully prosecuted during FY 2005 include the following; 

• Tn the Eastern District of California, a defendant was sentenced to three years and six 
months in prison for conspiring to violate civil rights and interterence with housing rights 
after he burned a cross on the front lawn of the home of an African-American family. He 
admitted to burning the cross because of the victims’ race and because they were occupying 
that particular home. 

• In the Southern District of Texas, two defendants were convicted for the racially motivated 
beating of a Hispanic man. Each defendant had tattoos commonly associated with the 
“Skinheads,” a white supremacist group. Prior to and during the assault, the defendants used 
derogatory terms to refer to the victim’s ethnic origin, The defendants were sentenced to five 
years in prison and three years in prison, respectively, for the assault. 
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♦ In the Western District of Texas, a defendant was sentenced to 14 years and three months in 
prison for attempting to firebomb the Islamic Center of El Paso, At his plea hearing, the 
defendant admitted throwing a Molotov cocktail at the Islamic Center and to placing a 
second, similar device near a gas meter on the property. 

* In the Western District of Virginia, two men were sentenced for their racially-motivated 
desecration of a historically African-American church. The defendants forcibly broke into 
the Mount Moriah Baptist Church, broke windows in the sanctuary, shattered light fixtures, 
threw hymnals through broken windows, discharged a fire extinguisher throughout the 
church, smashed items with a metal post, tore out sinks and toilets, and ripped photographs of 
congregants from the sanctuary and smashed them on the floor. The defendants were 
sentenced to two years and three months in prison, and one year and nine months in prison, 
respectively. 

The United States Attorneys also prosecute human trafficking cases. Trafficking in persons is a 
modern-day form of slavery, and is a significant problem in the United States and abroad. Victims, found 
both internationally and from within this country, are lured with false promises of better economic 
opportunities and good jobs, and then are forced to work under inhumane conditions. Many trafficking 
victims are forced to work in the illegal sex industry, in labor settings involving domestic servitude, or in 
prison-like factories. 

Just a few examples of human trafficking cases the United States Attorneys prosecuted during FY 
2005 include the following; 

• In the District of Hawaii, the former owner of an American Samoa garment factory was 
sentenced to 40 years in prison for his role in holding over 200 victims in forced servitude. 
The workers were recruited from China and state-owned labor export companies in Vietnam. 
They paid fees of approximately $5,000 to $8,000 to gain employment at the Daewoosa 
factory and risked retaliation and punishment at home if deported back to their native lands. 
The workers were subjected to poor conditions and minimal pay. After months of 
mistreatment, the workers complained about their plight and attempted to obtain food from 
local residents. The defendant retaliated, using arrests, deportations, food deprivation, and 
brutal beatings to force workers to operate the factory. In one episode, a woman lost an eye 
as a result of a beating. 

• In the Western District of New York, four defendants pled guilty to human trafficking- 
related charges in connection with a scheme to recruit young Mexican men to work on farms 
in Western New York and hold them in conditions of forced labor, The defendants 
approached young, undocumented aliens near the Arizona border and recruited them to come 
to New York with false promises of good wages. They transported their victims to New 
York where they forced them to work in the fields for little or no pay and told them they 
were not free to leave until they paid off enormous debts. Eventually, the victims were able 
to escape from the defendants’ control and seek help. The defendants were sentenced to 
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terms of three years and 10 months in prison, three years and one month in prison, one year 
and two months in prison, and one year probation, respectively. 

• In the Western District of Oklahoma, two defendants were sentenced for sex trafficking of 
children. One defendant was sentenced to 12 years and six months in prison for transporting 
two 1 5-year-old girls from southern Kansas to Oklahoma for the purpose of engaging them in 
prostitution. The second defendant was sentenced to five years and 10 months in prison for 
transporting a 15-year-old girl from Wichita, Kansas, to Oklahoma City for the purpose of 
engaging her in prostitution. 

PUBLIC AND CORPORATE CORRUPTION 


CORPORATE FRAUD 

The prosecution of corporate fraud continues to be a high priority for the United States 
Attorneys. Tn FY 2005, United States Attorneys’ Offices opened 123 corporate fraud matters and charged 
197 defendants. Since the creation of the Corporate Fraud Task Force by President Bush in July 2002, over 
970 corporate fraud convictions have been obtained through December 3 1, 2005. These convictions include 
85 corporate presidents, 82 CEOs, 40 CFOs, 14 COOs, and 17 corporate counsel or attorneys, as well as 98 
vice presidents and 19 Controllers, Additionally, in FY 2005, just under 70 percent of all convicted 
defendants were sentenced to prison. The number of significant corporate fraud matters undertaken by the 
United States Attorneys in the last two years has contributed substantially to restoring confidence in 
America’s financial markets and reinvigorating corporate governance practices. 

A few examples of corporate fraud cases successfully prosecuted by the United States Attorneys’ 
Offices during FY 2005 include the following: 

• In the Eastern District of Virginia, America Online, Inc. (AOL) entered into a Deferred 
Prosecution Agreement with the United States. The company was charged with aiding and 
abetting securities fraud. The Statement of Facts sets forth a revenue swap between AOL 
and a Las Vegas-based public company formerly known as PurchasePro.com. AOL admitted 
that as a result of the actions of its officers and employees, AOL aided and abetted 
PurchasePro's officers in reporting at least $10 million in false revenue in the fourth quarter 
of 2000 and at least $20 million in false revenue in the first quarter of 2001 . Among other 
things, AOL agreed to pay a monetary penalty of $60 million and to pay $150 million into a 
settlement and compensation fund. In addition, six PurchasePro executives pled guilty, 
including the Chief Accounting Officer, Chief Operating Officer, Senior Vice President of 
Strategic Development, and Senior Vice President of Sales and Strategic Development. Four 
executives were sentenced to prison time. 

• In the District of Maryland, the President and Chief Executive Officer of three Baltimore- 
based financial services companies pressured fund managers under his control to invest 
various funds in t^Chapman stock in an attempt to ensure that the Initial Public Offering 
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would be fully subscribed by its opening date. These funds ultimately lost a total of almost 
$6 million as eChapman’s stock price eventually fell to mere pennies a share. The defendant 
also stole approximately $500,000 in cash out of his various companies. Following a nine 
week trial, the defendant was convicted on 23 charges of fraud and false statements and he 
was sentenced to seven years and six months in prison and was ordered to pay more than $5 
million in restitution. In a separate case, the Senior Vice President was sentenced to one year 
and six months in prison on securities fraud charges. 


HEALTH CARE FRA UD: 

The United States Attorneys recognize how critical it is to protect public health, the integrity of the 
Medicare trust fund, and the viability of other federal health care programs and private health care payers. 
We continue to do everything we can to ensure that the public health system and our public and private 
health care payers are not exploited by corrupt health care providers or fraudulent medical equipment and 
pharmaceutical suppliers and manufacturers. United States Attorneys’ Offices play the lead role in the 
prosecution of health care crimes. In FY 2005, United States Attorneys' Offices opened 935 new criminal 
health care fraud investigations involving 1,597 potential defendants. Last year, federal prosecutors had 
1,689 health care fraud criminal investigations pending, involving 2,670 potential defendants, and filed 
criminal charges in 382 cases involving 652 defendants. A total of 523 defendants were convicted for 
health care fraud-related crimes during the year. 

Also in FY 2005, the Department of Justice opened 778 new civil health care fraud investigations, 
and had 1,334 civil health care fraud investigations pending. In 2005, the Department of Justice filed 
complaints or intervened in 266 civil health care fraud cases in actions brought by whistleblowers under the 
qui tarn provisions of the False Claims Act. During 2005, we won or negotiated approximately $1 .47 billion 
in judgments and settlements, and assisted the Department of Health and Human Services in obtaining 
additional administrative impositions in health care fraud cases and proceedings. The Medicare Trust Fund 
recovered more than $1.13 billion during this period as a result of these efforts, as well as efforts in 
preceding years. 

Every United States Attorney’s OITice has an AUSA designated as the Criminal Health Care Fraud 
Coordinator and a Civil Health Care Fraud Coordinator. The coordinators lead inter-agency health care 
fraud task forces that share information about trends in health care fraud, emerging investigative and 
prosecutorial techniques, and other information necessary to achieve the common goal of controlling health 
care fraud. Combating health care fraud continues to be a top priority for the United States Attorneys and is 
an integral part of the Department's efforts to address white collar crime. Currently, almost every United 
States Attorneys’ Office in the country is pursuing criminal health care fraud investigations. 
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Some recent signiticant health care fraud cases include the following; 

Pharmaceutical Fraud 

■ GlaxoSmithKline paid the United States $140 million to settle allegations of fraudulent drug 
pricing and marketing that resulted in the submission of inflated claims to Medicare, 
Medicaid, and other federally funded health care programs, 

■ AdvancePCS, a subsidiary of Caremark, Inc. in the pharmacy benefit management business, 
paid the United States $138.5 million to resolve allegations that AdvancePCS exacted, 
accepted, and paid kickbacks in its capacity as the pharmacy benefit manager for the health 
plans. 

Durable Medical Equipment Fraud 

■ Polymedica Corporation of Woburn, Massachusetts, and two subsidiaries paid $35 million to 
settle allegations that they falsely claimed reimbursement from Medicare for various diabetic 
and nebulizer products. 

■ Apria Healthcare Group Inc., the nation's largest supplier of durable medical equipment, paid 
the United States $17.6 million to settle fraud allegations that, among other things, it 
submitted false documents and misrepresented the date or place equipment was delivered to 
patients. 

Dialysis Fraud 

■ Gambro Healthcare paid $3 1 0 million to resolve allegations concerning the submission of 
false claims to Medicare and Medicaid in connection with dialysis services. 

■ The Hospital of St. Raphael in Connecticut agreed to pay $632,000 to resolve allegations that 
it improperly charged Medicare for treatment for kidney dialysis patients. 

Hospital Fraud 

■ HealthSouth Corporation paid $327 million to settle allegations of fraud against Medicare 
and other federally insured health care programs. HealthSouth also entered into a corporate 
integrity agreement (CIA) with the HHS/OIG to prevent future misconduct. 

■ The Eisenhower Medical Center, a facility in the Central District of California, paid the 
United States $8 million to settle allegations that it fraudulently overbilled federal health 
insurance programs. 

Medicaid Fraud 
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■ A district court in the Northern District of Indiana sentenced a dentist to 57 months 
imprisonment and ordered the dentist to pay $2.4 million in restitution for a Medicaid fraud 
scheme relating to the provision of dental services for juveniles from the defendant's mobile 
office. 

■ A pharmacist was sentenced to 33 months imprisonment and ordered to pay over $2 million 
in restitution to the North Carolina Medicaid program for submitting fraudulent Medicaid 
claims for prescriptions that had not been refilled, delivered, or even requested. 

PUBLIC CORRUPTION 


Whether serving at the local, state, or federal level, no government official is above the law. The 
United States Attorneys are committed to doing everything they can to enforce this principle and to 
prosecute those who betray the public trust, thereby helping to ensure that the general public retains 
confidence in its government. In FY 2005, the United States Attorneys’ Offices filed 441 public corruption 
cases against 673 defendants. Of the 745 defendants whose cases were closed during FY 2005, 670 were 
convicted, reflecting a conviction rate of 90 percent. 


Some examples of the success in public corruption cases the United States Attorneys’ Offices have 
undertaken include the following: 


• In the Southern District of California, former Congressman Randall “Duke” Cunningham, 
pled guilty on November 28, 2005, to conspiring to commit bribery, honest services fraud, 
and tax evasion, including tax evasion involving more than $1 million of unreported income. 
As part of his plea, former Congressman Cunningham admitted that he received at least $2.4 
million in bribes. The bribes included checks totaling over $1 million, as well as rugs, 
antique furniture, yacht club fees, boat repairs, and vacation expenses. Cunningham was 
sentenced to serve 100 months in custody, followed by three years of supervised release. 


• In the District of Columbia, Mitchell J. Wade pled guilty on February 24, 2006, to one 
count of conspiring to bribe former Representative Cunningham and to commit tax evasion, 
one count of use of interstate facilities to promote bribery, one count of conspiracy to deprive 
the Department of Defense of the honest services of its employees and one count of election 
fraud. 


♦ In the Eastern District of Virginia, Brett Pfeffer pled guilty on January 1 1, 2006, to charges 
that he conspired to aid and abet the solicitation of bribes by a Member of Congress in 
exchange for the Member’s performance of official acts designed to promote a Kentucky- 
based company’s technology in Nigeria and Ghana. 
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FISCAL YEAR 2007 BUDGET REQUEST 


To carry out our critical missions in FY 2007, we are requesting a budget of $1,664 billion to 
support 10,262 positions. As part of our request, we are seeking $23,2 million in enhancements, which will 
support an increase of 149 positions. 


A major focus of our budget request is to support prosecution efforts in order to keep pace with the 
substantial growth in resources that have been received by federal investigative agencies. The President’s 
FY 2007 Budget Request recognizes terrorism as a first priority, but also recognizes other high priority 
problems that must be addressed at the federal level. To this end, the request seeks additional resources 
necessary to support the following priority programs: 


• National Security and Terrorism Prosecutions: 


We are requesting $7,737 million for a National Security and Terrorism Prosecution Initiative. 
This will provide for a total of four positions (two FTE), which includes one attorney and three 
support positions. This initiative includes the following four areas; 

■ $3 million for Anti -terrorism Advisory Councils (ATACs); 

■ $2. 1 08 million for litigation expenses for the extraordinary costs associated with 
prosecuting complex terrorism cases, such as the need for travel and translation costs; 

■ $1,381 million, including one support position for secure communication links, and 
equipment required to be able to process and exchange information; and 

■ $1,248 million, including three positions (one attorney and two support) for anti- 
terrorism training of federal, state, and local personnel at the NAC. 


• Physical Security: 


We are requesting $1.43 million for a Physical Security Initiative to provide for much-needed 
replacement and upgrade of basic physical security needs in United States Attorney Offices. 
Physical security needs of prosecutors is a growing concern as a result of the increased threats 
presented by criminals who wish to do harm to the United States Attorney community. EOUSA 
will be providing resources for the following two specific areas: 

■ $1,055 million for Electronic Security Systems that will replace intrusion detection 
and access control systems at 10 local United States Attorney locations that have 
surpassed their life expectancy; and 

■ $375,000 for Identification Badging Systems for electronic badging stations at all 
United States Attorneys’ Offices. This will enhance security by providing digital 
photo badges and database information for visitors and contractors. 
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• Gang Prosecutions: 


We are requesting $6,08 1 million for a Gang Prosecution Initiative that will provide for 48 
attorneys and 13 support positions (31 Full Time Employee Equivalents or “FTE”) to combat 
gang violence. 


• Child Exploitation & Obscenity Prosecutions: 


We are requesting $2,625 million for a Child Exploitation and Obscenity Initiative to provide for 
21 attorneys and five support positions (13 FTE) to prosecute additional cases that will focus on 
child exploitation and obscenity /pornography on the Internet, and 'Traveling” offenses, which 
include child trafficking and traveling to abuse children. 


• Identity Theft Prosecutions: 

We are requesting $3,015 million for 24 attorneys and six support positions (15 FTE) to 
prosecute additional cases in an area that has emerged as an important white collar crime 
problem facing law enforcement authorities today. At least 10 million people each year in the 
United States are the victims of identity theft affecting both businesses and individuals. Identity 
theft costs businesses an estimated $48 billion in losses and consumers an additional $5 billion in 
out-of-pocket losses annually. The number of identity fraud cases filed by the United States 
Attorneys’ Offices has grown by 320 percent over the FY 1995 through FY 2005 period, rising 
from 349 to 1,1 16 cases. The growth of the Internet and security breaches at major companies 
that have consumer databases has increased the identity theft problem. The United States 
Attorneys work closely with the FBI and other federal investigative agencies, as well as with 
state and local law enforcement authorities. 


• Criminal Debt Collection: 

We are requesting $2,317 million for 28 professional support positions (14 FTE) to provide for 
increased enforcement and criminal debt collection litigation. In FY 2005, approximately $10.5 
billion of over $40 billion in outstanding criminal debt was collectible by United States 
Attorneys’ Offices, but only $1.15 billion was actually collected. This initiative will provide 
much needed resources to enable asset investigators to better enforce monetary judgments 
imposed by the courts by aggressively using all available tools, including asset investigations and 
post-judgment litigation, to collect outstanding monetary debt. 
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CONCLUSION 


We recognize that stewardship of appropriated funds is a serious responsibility. As the nation’s 
principal prosecutors and litigators, the United States Attorneys are on the front lines to keep Americans 
safe from terrorists and other violent criminals, as well as to assert and protect the interests of the United 
States. The United States Attorneys have taken on many new responsibilities over the past several years and 
remain committed to sound financial management to conserve funds and develop efficiencies in order to 
maximize the results of our efforts. We believe that our FY 2007 budget request is a responsible one that is 
designed to address key priorities of the Administration, 


Thank you for the opportunity to discuss the United States Attorneys’ priorities with you. We 
appreciate your continued support of our important work. 1 look forward to answering any questions that 
you may have. 
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Mr. Cannon. Thank you, Mr. Battle. 

Mr. Keisler, you're recognized for 5 minutes. 

TESTIMONY OF PETER D. KEISLER, ASSISTANT ATTORNEY 

GENERAL, CIVIL DIVISION, UNITED STATES DEPARTMENT 

OF JUSTICE, WASHINGTON, DC 

Mr. Keisler. Thank you very much, Mr. Chairman and Con- 
gressman Watt. 

It's a great privilege for me once again to appear before you at 
this oversight hearing to discuss the work of the Civil Division and 
to respond to any questions you might have. 

The Civil Division, as you know, represents the United States in 
court in a wide variety of matters. We don't make policy, but we 
represent the people and the Departments and the Agencies that 
do. 

Virtually every executive branch agency, as well as Members of 
Congress, are clients of ours at one time or another. The cases we 
handle, therefore, touch upon virtually every aspect of the oper- 
ations of the Federal Government. 

We represent the United States on a wide range of cases — con- 
tract disputes, tort suits, loan defaults, and immigration cases, 
among others. We defend the constitutionality of acts of Congress 
and the lawfulness of Government regulations in court. 

We seek to recover monies lost to the Government through fraud, 
and we enforce important consumer protection statutes. We also 
help administer sensitive national compensation programs. 

The division employs approximately 660 attorneys and roughly 
300 support personnel to perform these functions, and they're very 
busy. While civil had about 31,000 cases in fiscal year 2002, it had 
more than 52,000 in fiscal year 2005, a 70 percent increase in 3 
years. 

Notwithstanding this rapid growth. I'm very pleased to report 
that we have had a very successful year. Working together, as 
Mike just noted, the Civil Division and the U.S. attorneys' offices 
recovered more than $1 billion in monies defrauded from the Gov- 
ernment. Annual recoveries have exceeded that $1 billion mark for 
5 of the past 6 years. The division is exceedingly proud of these ac- 
complishments, which have resulted from its close partnership with 
Mike's U.S. attorneys' offices. 

While our affirmative case work recovers billions for the United 
States Treasury, 86 percent of our litigation is defensive. These 
cases often affect significant budgetary and policy issues. As you 
know, the Government is the largest commercial actor in the world 
and the largest purchaser of goods and services. 

We have successfully defended the Government from exaggerated 
or meritless claims in a wide range of commercial and tort cases. 
Our efforts saved the Government more than $10 billion in fiscal 
year 2005 alone. 

We have also successfully defended congressional and executive 
authority against numerous challenges to laws, such as the No 
Child Left Behind Act and the “three strikes" provision of the Pris- 
on Litigation Reform Act. And in July 2005, the division success- 
fully defended the Communications Decency Act's ban on know- 
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ingly transmitting obscenity via telecommunications devices to mi- 
nors. 

In addition to these matters, our attorneys are also involved on 
the civil side of a variety of terrorism cases. We are particularly 
proud of our work in the terrorist financing area, defending the 
Government's actions in court to help shut down the flow of money 
to international terrorist organizations. We take seriously the At- 
torney General's charge to address terrorism and other threats to 
our country with the utmost integrity. 

The Civil Division has also administered sensitive national com- 
pensation programs established by Congress, such as the Vaccine 
Injury Compensation Program and the Radiation Exposure Com- 
pensation Act. 

We very much appreciate the interest and the oversight of this 
Committee, both from a budget and a policy standpoint. My written 
testimony describes the area that we feel is most in need of addi- 
tional resources in FY 2007, immigration litigation, where the case- 
load has risen from 6,200 in fiscal 2002 to more than 17,000 in fis- 
cal 2005. 

I would, of course, be happy to address this and other areas of 
interest further. I do want to thank you again, Mr. Chairman, Con- 
gressman Watt, for the opportunity to appear before you and to re- 
spond to your questions. 

[The prepared statement of Mr. Keisler follows:] 

Prepared Statement of Peter D. Keisler 

Chairman Cannon, Congressman Watt, and Members of the Subcommittee: 

I appreciate the opportunity to discuss the work of the Civil Division of the De- 
partment of Justice and our budget and resource needs for Fiscal Year 2007. 

The Division represents the interests of the United States in a wide range of civil 
matters. Our cases encompass virtually every aspect of the Federal government — 
from defending the constitutionality of Federal statutes to recovering money de- 
frauded from Government programs, to the administration of national compensation 
programs, to the representation of Federal agencies and Government employees in 
a host of matters that arise as part and parcel of Government operations — contract 
disputes, allegations of negligence and discrimination, loan defaults, and immigra- 
tion matters. The Division employs 660 attorneys and 295 full and part time em- 
ployees who provide essential paralegal, administrative, and clerical support. 

In FY 2005, the Civil Division accomplished the following: 

• Worked with the United States Attorneys to recover more than $1 billion dol- 
lars lost through fraud against Government programs; 

• Protected the public fisc from billions of dollars in claims arising from the 
Government’s commercial activities; 

• Protected the public fisc from over $1 billion dollars in tort claims arising 
from the Government’s past and current operational programs and activities; 

• Defended against challenges to Congressional and Executive exercises of 
power; 

• Played a major role in the administration of the Vaccine Injury Compensation 
Program, which was established by Congress; 

• Represented individual Government employees sued in connection with their 
performance of official duties; and 

• In the period since the September 11th attacks, defended the Federal govern- 
ment’s coordinated response to those attacks and the Administration’s policies 
designed to prevent future acts of terrorism. 

NATIONAL SECURITY 

Among the laws and policies of greatest importance to the Administration, the 
Congress, and the public are those intended to protect our nation’s security. Our 
leadership has committed itself to devoting all resources necessary to disrupt, weak- 
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en, and eliminate terrorist networks; to prevent terrorist operations; and to bring 
to justice perpetrators of terrorist attacks. And we in the Civil Division are privi- 
leged to contribute to this mission through our representation of the United States 
in litigation that relates to the Federal government’s efforts to protect against 
threats to our national security. In fulfilling our litigation responsibilities, we take 
seriously the Attorney General’s charge to address terrorism and other threats to 
the United States with integrity and devotion to our nation’s highest ideals. 

Civil cases related to the war on terrorism often raise complex issues. And the 
consequences are large, as litigation losses in this area could undercut policies of 
crucial importance to the security of our citizens. By way of example. Civil Division 
attorneys have defended the Government in the following matters: challenges to the 
USA PATRIOT Act; decisions to freeze the assets of terrorist organizations; enforce- 
ment actions involving the detention and removal of suspected alien terrorists; and 
designations of Specially Designated Global Terrorists. 


While national security cases are paramount, they nonetheless represent a small 
fraction of the cases and matters pending with the Civil Division in FY 2006. This 
vast and diverse workload is handled by our trial attorneys who spend their time 
on the front lines of litigation — preparing motions, taking depositions, negotiating 
settlements, conducting trials, and pursuing appeals. 

WORKLOAD TRENDS 

Over the past four years, the Civil Division’s caseload has increased by more than 
70 percent. In FY 2002, we handled about 31,000 cases and matters, but by FY 
2005, our caseload exceeded 52,000. This increase is attributable to two main fac- 
tors: (1) significant growth in the number of claims filed with the compensation pro- 
grams; and (2) a dramatic rise in appellate cases resulting primarily from increased 
challenges to immigration enforcement actions. 

IMMIGRATION LITIGATION 

The Office of Immigration Litigation (“OIL”) defends the Government’s immigra- 
tion laws and policies and handles challenges to immigration enforcement actions. 
At no time in history has this mission been so important, and never before has it 
consumed as many of the Department’s resources as it does today. 

Immigration attorneys defend the Government’s efforts to detain and remove for- 
eign-born terrorists and criminal aliens. Since 9/11, OIL has handled and assisted 
in hundreds of cases involving aliens of national security interest. On average, OIL 
defends the detention and removal of approximately 1,500 criminal aliens each year. 
Vigorous defense of these cases is critical to our national security and the safety of 
our communities. OIL also provides liaison and training to all of the Government’s 
immigration agencies, enabling enforcement efforts at and within our borders to 
enjoy dependable support before the courts. 

Immigration litigation has been the fastest growing component of the Civil Divi- 
sion’s docket. The Division is responsible for handling or overseeing all Federal 
court challenges to decisions of the Board of Immigration Appeals (“BIA”), and the 
number of these challenges has grown significantly in recent years. OIL’s docket of 
pending cases has nearly tripled in the past four years, growing from 6,200 cases 
in FY 2002 to over 17,000 cases in FY 2005. 

This growth stems from several factors. In 2003, much of the growth was attrib- 
uted to the Department’s streamlining reforms, which increased the productivity of 
the BIA and thus helped clear a sizable backlog of cases. The backlog has since been 
cleared. Now, the growth stems primarily from heightened immigration enforcement 
activities pursued by the Department of Homeland Security and the rapid increase 
in the rate at which aliens appeal BIA decisions to the Federal courts, which has 
increased from 6 percent to 29 percent over the past four years. There is no reason 
to expect this rate to subside. Aliens now must turn to the courts to get the delay 
in removal that was once reliably provided simply by an administrative appeal to 
the BIA. 

This enormous growth has driven OIL’s caseload per attorney to over 155 in FY 
2005, more than doubling the historic caseload of 60 cases per attorney. Favorable 
congressional action on the Division’s FY 2007 request would play a large part in 
addressing OIL’s rising caseload. Without additional resources in FY 2007, the at- 
torney caseload is expected to remain at the untenable level of 155 cases per attor- 
ney. The Division and the Department have responded to this crisis, assigning im- 
migration cases to other attorneys throughout the Department. These stopgap meas- 
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ures, which task attorneys who lack experience and efficiency in handling immigra- 
tion matters, are not a permanent solution. 

The Office of Immigration Litigation will continue to face an overwhelming work- 
load in FY 2007. Therefore, the President requests in his FY 2007 budget a program 
increase of 114 positions (86 attorneys), 57 FTEs, and $9,566,000 for immigration 
litigation. 


PROTECTING THE PUBLIC FISC 

Our dockets are filled with cases that involve substantial monetary claims against 
the Government. The significance of these claims cannot be overstated. 

Our responsibilities have included: (1) the 122 Winstar suits in which hundreds 
of financial institutions have sought tens of billions of dollars for alleged losses that 
occurred in the wake of banking reforms enacted in the 1980s; (2) the Cobell class 
action — perhaps the largest ever filed against the Government; and (3) numerous 
complex, sensitive, and challenging tort cases based on Federal programs and activi- 
ties, including defense and national security programs, law enforcement activities, 
and other Government operations, in which the Civil Division has successfully pro- 
tected the public fisc from approximately $1 billion in unmeritorious tort claims in 
the last fiscal year. 

In thousands of other defensive monetary matters, our mission is to ensure that 
the will of Congress and the actions of the Executive branch are vigorously and fair- 
ly defended, and that meritless claims are not paid from the public fisc. Thus far, 
we have been largely successful. For example, seventy of the original 122 Winstar 
suits have been resolved without the Government paying any money whatsoever. 
And in 2005 alone, we defeated over $3.9 billion in groundless Winstar claims as- 
serted against the United States. 

RECOVERING FEDERAL FUNDS 

In any given year, about 15 percent of our cases involve affirmative litigation on 
which we work with United States Attorneys to enforce Government regulations and 
policies, and to recover money owed the Government from commercial transactions, 
bankruptcy proceedings, and fraud. The bulk of affirmative monetary recoveries 
stem from fraud suits. As in the last several years, health care in FY2005 accounted 
for the lion’s share of the Department’s fraud settlements and judgments — more 
than $1.1 billion was recovered in that year alone. This number includes both whis- 
tleblower claims and those initiated by the United States in independent fraud in- 
vestigations. Most of the recoveries in this area are returned to the Medicare and 
Medicaid programs, but substantial recoveries also are returned to the Federal Em- 
ployees Health Benefits Program, the Department of Defense TRICARE program, 
the Department of Veterans Affairs, and the Railroad Retirement Board. The com- 
ing fiscal year promises to continue, if not exceed, this trend. Health care fraud re- 
coveries in the first four months of this fiscal year already exceed $600 million. The 
following recent recoveries illustrate our efforts in this area: 

We obtained $325 million from HealthSouth Corporation, the Nation’s largest pro- 
vider of rehabilitative medicine services. Allegations against HealthSouth included 
false claims for outpatient physical therapy services that were not properly sup- 
ported by certified plans of care, administered by licensed physical therapists, or for 
one-on-one therapy as represented. Of similar magnitude was a recent settlement 
with Gambro Healthcare for $310 million to resolve allegations of false claims for 
Medicare and Medicaid in connection with dialysis services. Gambro Supply Cor- 
poration, the sham durable medical equipment company and a wholly owned sub- 
sidiary of Gambro Healthcare, paid a $25 million criminal fine and agreed to perma- 
nent exclusion from the Medicare program in a case handled collaboratively by our 
office and both the civil and criminal divisions in the Eastern District of Missouri. 

One of the largest areas of the Department’s health care fraud caseload are mat- 
ters against pharmaceutical companies or other related entities, charging various 
kinds of fraud on the Medicare and Medicaid programs in the pricing or delivery 
of drugs. To date, there have been more than more than $4.7 billion in criminal 
fines and civil recoveries in these cases, much of it returned to the Medicare and 
Medicaid programs. Indeed, there now are more than 150 qui tarn cases filed by 
whistleblowers under the False Claims Act that allege various schemes associated 
with government drug plans. 

Just this past December, in a case jointly prosecuted with the United States At- 
torney’s Office for the District of Massachusetts, Serono S.A., a Swiss biotechnical 
corporation, and its United States subsidiaries, entered into a global criminal, civil, 
and administrative settlement for $704 million, making it one of the largest health 
care fraud settlements the Department has reached. Serono Labs, one of the sub- 
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sidiaries, pled guilty to two counts of conspiracy: the first, conspiring to introduce 
and deliver for introduction into interstate commerce, with intent to defraud or mis- 
lead, adulterated medical devices; the second, conspiring to knowingly and willfully 
pay illegal remuneration to health care providers to induce them to refer patients 
to pharmacies for the furnishing of the drug Serostim, for which payments were 
made in whole or in part by the Medicaid program. Serono Labs paid a criminal 
fine of $136.9 million and reached a civil settlement of its False Claims Act liability 
of $567 million. This amount was paid to the United States and to State Medicaid 
programs (the Federal share of which was $305 million). 

Finally, in the first settlement of its kind, the pharmacy benefit manager 
AdvancePCS agreed in 2005 to pay $137.5 million to resolve its civil liability in con- 
nection with soliciting and receiving kickbacks from pharmaceutical manufacturers 
and paying kickbacks to potential customers to induce them to contract with 
AdvancePCS. This investigation exposed the hidden financial relationships main- 
tained by pharmacy benefits managers with drug manufacturers and health plans 
that ultimately influenced the nature and the brand of drugs prescribed to Medicare 
beneficiaries. We think the lessons learned in this case, which was handled with the 
United States Attorney’s Office for the Eastern District of Pennsylvania, and its 
progeny will be particularly instructive as we monitor potential fraudulent conduct 
in the Medicare prescription drug program now coming on line. 

The Division is making the best use of available resources. These cases are highly 
complex and resource intensive. Investigative work includes massive document col- 
lections, witness interviews, research, and interagency coordination. Millions of tax- 
payer dollars are lost each year to health care fraud, and any effective effort to con- 
tain the cost of Medicare and Medicaid must also incorporate strategies aimed at 
stopping such fraud. 


ALTERNATIVES TO LITIGATION 

In addition to its litigation work, the Civil Division also helps to administer alter- 
natives to litigation. The Vaccine Injury CompensationProgram, for example, was 
created in 1986 by the National Childhood Vaccine Injury Act to encourage child- 
hood vaccination by providing a streamlined system for compensation in rare in- 
stances where an injury results. The Vaccine Injury Compensation Trust Fund, from 
which compensation awards are paid to eligible claimants, derives its funding from 
an excise tax on vaccine manufacturers and provides reimbursement to the Depart- 
ments of Justice and Health and Human Services, as well as to the Court of Federal 
Claims, for expenses related to the administration of the Program. To date, over 
1,960 families or individuals have been paid $1.58 billion. 

Similarly, Congress passed the Radiation Exposure Compensation Act (“RECA”) 
in 1990 to offer an apology and compensation to individuals who suffered disease 
or death as a result of the Nation’s nuclear weapons testing program during the 
Cold War Era. In July 2000, RECA Amendments were enacted which significantly 
expanded the scope of the Act. Major changes included new categories of bene- 
ficiaries, expansion of eligible diseases, and geographic areas. Annual capped man- 
datory appropriations did not keep pace with the increased number of new claim 
filings and resulted in shortfalls of funds for eligible claimants. However, I am 
pleased to report that the Trust Fund is currently solvent. In FY 2005, Congress 
ensured adequate long-term funding by requiring that payments to certain RECA 
claimants be made from the Energy Employees Occupational Illness Trust Fund. 
Additional legislation conferred mandatory and indefinite funding status for the re- 
maining RECA claimants beginning in FY 2006. To date, over 15,200 claims have 
been approved, representing over $1 billion paid to eligible claimants or their sur- 
viving beneficiaries. 


PERFORMANCE 

By concentrating on the Civil Division’s top priorities, this testimony provides lit- 
tle elaboration on the thousands of cases and matters that form the traditional core 
of our work. 

The Civil Division has a longstanding commitment to maximizing the effective- 
ness of scarce Government resources. It is with pride that I can report that perform- 
ance targets across the board were met or exceeded in FY 2005, as we succeeded 
in recovering substantial funds owed to the Government, defeating unmeritorious 
claims, and prevailing in the vast majority of cases involving challenges to the pro- 
grams of some 200 client agencies. 
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president’s budget request 

The President’s FY 2007 request seeks 1,208 positions (834 attorneys); 1,176 
FTEs; and $213,286,000, which includes a program increase of 114 positions (86 at- 
torneys) and $9,566,000 for immigration litigation. Also included in this request are 
the base resources required to maintain the superior legal representation services 
that have yielded such tremendous success, and additional funds to support the Of- 
fice of Immigration Litigation’s important mission. 

At this time, Mr. Chairman, I would be happy to address any questions you or 
Members of the Subcommittee may have. 

Mr. Cannon. Thank you, Mr. Keisler. I can assure you that weVe 
going to revisit the issue of immigration and what's going on there. 
Thank you for your presentation. 

Mr. McKeown, right? Mr. McKeown. 

TESTIMONY OF MATTHEW J. McKEOWN, PRINCIPAL DEPUTY 

ASSISTANT ATTORNEY GENERAL, ENVIRONMENT AND NAT- 
URAL RESOURCES DIVISION, UNITED STATES DEPARTMENT 

OF JUSTICE, WASHINGTON, DC, ON BEHALF OF SUE ELLEN 

WOOLDRIDGE, ASSISTANT ATTORNEY GENERAL, ENVIRON- 
MENT AND NATURAL RESOURCES DIVISION, UNITED STATES 

DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. McKeown. Thank you. 

Mr. Chairman, Congressman Watt, Members of the Sub- 
committee, I would like to convey Assistant Attorney General 
Wooldridge's apologies for not being here today because of her fam- 
ily emergency. She apologizes that she couldn't be here today. 

The division's mission is to enforce civil and criminal environ- 
mental laws to protect the health and environment of our citizens, 
to defend suits challenging environmental and conservation laws, 
and the 410 lawyers in the division currently are responsible for 
6,800 cases in every judicial district. 

The division is committed to ensuring that American taxpayers 
are getting their money's worth. Altogether, the division has se- 
cured civil penalties, criminal fines, and clean-up costs for the U.S. 
Treasury that far exceed the division's share of the Department's 
budget. 

In the criminal enforcement context, the division continued to 
have great success with its initiatives to prevent shipping from ille- 
gal discharges in inland waterways as well as the initiative to pro- 
tect workers from endangerment. 

Over the years, the division has come to recognize the impor- 
tance of developing partnerships with U.S. attorneys' offices. State 
attorneys general, and other State and local officials across the Na- 
tion. So it's a pleasure to be here with Mr. Battle today. In pur- 
suing joint enforcement cases, we are able to leverage our resources 
and increase our effectiveness. 

So I would stand for further questions that the Committee may 
have. 

[The prepared statement of Ms. Wooldridge follows:] 

Prepared Statement of Sue Ellen Wooldridge 

INTRODUCTION 

Chairman Cannon, Congressman Watt, and Members of the Subcommittee, I am 
pleased to be here today, along with my colleagues from the Department of Justice. 
I appreciate this opportunity to discuss the Environment and Natural Resources Di- 
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vision, one of the principal litigating Divisions within the Department, and to an- 
swer any questions that the Subcommittee may have about the Division. 

I will first summarize the Division’s work and outline the scope of our responsibil- 
ities, which are essential to the implementation of Congressional programs to pro- 
tect the nation’s environment and its natural resources, and to defend the programs 
and activities of federal agencies. The Division has a long and distinguished history, 
and our attorneys have built a record that demonstrates their commitment to legal 
excellence. I will then discuss the resources that the Administration is requesting 
for the Division as part of its fiscal year 2007 budget. 

OVERVIEW OF THE ENVIRONMENT AND NATURAL RESOURCES DIVISION 

The Environment and Natural Resources Division’s mission is to enforce civil and 
criminal environmental laws to protect the health and environment of United States 
citizens, and to defend suits challenging environmental and conservation laws, pro- 
grams and activities. We represent the United States in matters concerning the pro- 
tection, use and development of the Nation’s natural resources and public lands, 
wildlife protection, Indian rights and claims, and the acquisition of federal property. 
Our enforcement activities are a critical component of environmental protection and 
help ensure that our citizens breathe clean air, drink clean water, and will be able 
to enjoy the country’s public lands, wildlife and other natural resources for genera- 
tions to come. In addition, the Division defends a wide range of vital federal pro- 
grams and interests in cases that involve such diverse and critical matters as mili- 
tary training programs, government cleanup actions, resource management pro- 
grams and environmental regulations. We represent virtually every federal agency 
and currently are responsible for over 6,800 active cases in every judicial district 
in the nation, utilizing the efforts of approximately 410 lawyers. Our principal cli- 
ents include the U.S. Environmental Protection Agency (EPA) and the Departments 
of Agriculture, Commerce, Defense, Energy, the Interior, Transportation and Home- 
land Security. The Division is committed to ensuring that American taxpayers are 
getting their money’s worth. Altogether, the Division has secured civil penalties, 
criminal fines, and cleanup costs for the U.S. Treasury that far exceed the Division’s 
share of the Department’s budget. For instance, the last fiscal year was a record 
breaking year in the Division’s efforts to secure commitments by polluters to take 
action to remedy their violations of the nation’s environmental laws. Actions taken 
by the Division in federal courts resulted in nearly $9.6 billion in settlements and 
court-ordered injunctive relief directed specifically at obtaining corrective measures 
to protect the nation’s health, welfare and environment. While this number will fluc- 
tuate each year depending on the nature of the cases being resolved, it is truly a 
superb result, more than doubling our previous record of approximately $4.4 billion 
in Fiscal Year 2004. Additionally, courts imposed nearly $137 million in civil pen- 
alties for violations in environmental cases. According to EPA statistics, the environ- 
mental benefits attributable to these enforcement efforts include the reduction or 
treatment of nearly 400,000 tons of pollutants from the environment. The Division 
has obtained benefits for human health and the environment that provide an im- 
pressive return on the taxpayer’s dollar. 

These results reflect, among other things, the Division’s continuing successes in 
addressing Clean Air Act violations within the petroleum refining industry. In the 
last fiscal year, the Division secured important and valuable settlements with 
ConocoPhillips Co., Valero Energy Corp., Sunoco Refinery, Inc., Citgo Petroleum 
Corp., and Chevron USA, Inc. More recently, the United States — along with the 
States of Illinois, Louisiana, and Montana — entered a settlement with Exxon Mobil 
that requires the defendant to reduce air pollutant emissions by more than 51,000 
tons per year, at a cost of approximately $537 million, and to pay nearly $15 million 
for both a civil penalty and environmentally beneficial projects. 

Conserving the Superfund to ensure prompt cleanup of hazardous waste sites is 
also a top priority. In Fiscal Year 2005, the Division secured the commitment of re- 
sponsible parties to clean up hazardous waste sites, at costs estimated at nearly 
$647 million. An additional $266 million in cost recovery to help finance future 
cleanup work was also secured. The Division continues to secure cleanups of unprec- 
edented size and scope. Just this February, the Division reached a consent decree 
resolving our claims against Atlantic Richfield and Northwestern Corporation in 
connection with the Milltown Reservoir Operable Unit, one of the numerous Super- 
fund Sites within the Clark Fork River Basin in Montana. Under the terms of this 
decree, ARCO and Northwestern will: remove the Milltown Dam and the millions 
of cubic yards of contaminated sediment accumulated behind it, at an estimated cost 
of $106 million; contribute toward the State’s $12 million natural resource restora- 
tion plan; reimburse most of EPA’s costs; and comply with various FERC require- 
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merits in connection with the decommissioning of the dam. The United States, on 
behalf of certain federal agencies, is also reimbursing $2.5 million of EPA’s past 
costs. Other major Superfund cases that the Division resolved this past fiscal year 
require cleanup actions in Colorado, Illinois, New York, Pennsylvania and Wash- 
ington. 

The Division also continues its national enforcement program to protect the na- 
tion’s water by ensuring the integrity of municipal wastewater treatment systems. 
For example, in United States Washington Suburban Sanitary Commission (WSSC), 
the United States entered into a Consent Decree with WSSC, the sewerage author- 
ity for Montgomery and Prince George’s Counties in Maryland, under which WSSC 
will undertake injunctive measures including inspection, rehabilitation, and repair 
requirements and changes in the operation and maintenance of its collection system. 
WSSC will also perform four “supplemental environmental projects” to reduce pollu- 
tion loadings to the Chesapeake Bay and will pay a $1.1 million civil penalty, which 
the United States and Maryland will split. Five citizens ^oups intervened. 

In the criminal enforcement context, the Division continues to have great success 
with its enforcement initiative to prevent ships from illegally discharging pollutants 
into the oceans, coastal waters and inland waterways. Recent whistleblower awards 
to crew members should further aid detection and deterrence. In one recent case. 
United States v. Wallenius Ship Management, Pte., Ltd., the defendant Singapore 
shipping company and the former chief engineer of a vessel it managed pleaded 
guilty to violations associated with the illegal dumping of oily wastes and the over- 
board dumping of plastics. After a tip by crew members, the Coast Guard inspected 
the ship and discovered a multi-piece bypass system hidden in various locations. 
The company will pay a $5 million fine with an additional $1.5 million payment de- 
voted to community service projects and will serve a three-year term of probation 
and implement an environmental compliance plan. In another recent case, MSC 
Ship Management (Hong Kong) Ltd. pleaded guilty to having discharged approxi- 
mately 40 tons of sludge through a bypass pipe manufactured on the ship and an 
even larger volume of oil-contaminated bilge waste. The company also made false 
statements to the Coast Guard, directed subordinates to lie to the Coast Guard, con- 
cealed evidence, falsified its oil record book and sought to cover up the falsification 
of records. The company was sentenced to pay a $10 million fine and will pay an 
additional $500,000 for community service projects. 

The Division has also successfully prosecuted several companies owned by 
McWane, Inc., the largest manufacturer of cast iron piping in the United States, 
with one major case still pending. McWane and its divisions have been cited by the 
U.S. Occupational Health and Safety Administration (OSHA) hundreds of times 
since the mid-1990s. In United States v. Union Foundry, an Alabama division of 
McWane pled guilty to a willful violation of an OSHA regulation that led to an em- 
ployee’s death and to violation of the Resource Conservation and Recovery Act. The 
company was ordered to pay a $3.5 million criminal fine, perform community service 
valued at $750,000 and serve three years probation. In United States v. Tyler Pipe, 
a Texas McWane division pled guilty to presenting false statements and to violating 
the Clean Air Act. It was ordered to pay a $4.5 million criminal fine and serve a 
five-year probation term, during which it must perform specified upgrades at a cost 
of approximately $24 million. In United States v. Pacific States, McWane and a com- 
pany executive pled guilty to Clean Air Act violations in connection with operation 
of an iron foundry division in Utah. McWane was ordered to pay a $3 million crimi- 
nal fine and serve a three-year probation term. In United States v. McWane, Inc., 
a jury convicted the corporation (acting through a Birmingham-based division) and 
three high-ranking company officials of crimes related to six years of Clean Water 
Act violations. A fourth defendant pled guilty. McWane was ordered to pay a crimi- 
nal fine of $5 million and perform community service valued at $2.7 million. 

Over the years, the Division has come to recognize the importance of developing 
partnerships with U.S. Attorneys’ Offices, state Attorneys General and other state 
and local officials across the nation. In so doing, we are able to leverage our re- 
sources and increase our effectiveness. We have numerous successful examples of 
joint enforcement with the State Attorneys General. In one recent case involving the 
Clean Water Act’s provisions governing discharge of storm water from large con- 
struction sites, the Division obtained a consent decree with Wal-Mart Stores, Inc. — 
the nation’s largest retailer and one of its largest commercial developers — that re- 
solved claims covering 24 locations in 9 states. The United States was joined in the 
settlement by the States of Tennessee and Utah. Wal-Mart will pay a civil penalty 
of $3.1 million, undertake a supplemental environmental project to protect sensitive 
wetlands or waterways, and implement a $62 million compliance program. This set- 
tlement is serving as a model in ongoing negotiations with other large commercial 
and residential developers. 
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Although the public is generally familiar with the Division’s role in enforcing envi- 
ronmental laws, about half of our attorneys’ time is actually spent on non- discre- 
tionary cases. Many of our cases involve defending the United States for alleged vio- 
lations of the environmental laws, for example, in connection with federal highway 
construction, airport expansion, or military training. Effective representation by Di- 
vision attorneys in these cases is critical to agency implementation of Congression- 
ally mandated programs and protection of the public fisc. In one recent case, Basel 
Action Network v. Maritime Administration, the Division successfully defended the 
Maritime Administration’s decision to export 13 obsolete shipping vessels to the 
United Kingdom for dismantling, recycling, and disposal. The presence of deterio- 
rated ships in the fleet has been a point of controversy in the past, and the Adminis- 
tration has worked hard to remove obsolete vessels. The Division’s successful work 
in this case allowed the agency to move forward with a critical disposal program. 
In Air Pegasus of D.C. v. United States, the Division represented the Federal Avia- 
tion Administration (FAA) with respect to the FAA’s restriction of airspace near and 
over the Capitol in the wake of the September 11, 2001 attacks. In response, a com- 
pany sued the United States for a Fifth Amendment taking because it could no 
longer operate a heliport near the U.S. Capitol. We successfully argued that the 
company did not have a compensable right to access public airspace. In Center for 
Native Ecosystems v. Forest Service, the Division represented the Forest Service in 
an Administrative Procedure Act claim challenging its livestock grazing authoriza- 
tions in the Pole Unit of the Medicine Bow National Forest, near Laramie, Wyo- 
ming. Plaintiffs alleged violations of state water quality standards applicable at fed- 
eral facilities under the Clean Water Act as well as claims under the Endangered 
Species Act. The court recently held for the Forest Service, determining that it had 
complied with the applicable water quality standards and Endangered Species Act 
requirements. 

In the wildlife and natural resources context, we have in the past year success- 
fully defended a variety of federal agencies. For example, in Oceana v. Evans, both 
environmental and industry groups challenged fishing regulations promulgated 
under the Magnuson-Stevens Fishery Conservation and Management Act by NOAA 
Fisheries. The environmental groups argued that the regulations did not sufficiently 
limit over-fishing and did not adequately analyze and protect essential fish habitat. 
Industry groups argued that the over-fishing restrictions were too stringent and ex- 
ceeded the Secretary’s authority. The Court ruled for NOAA on all important claims. 
In Northwest Environmental Advocates v. NMFS, we successfully defended the 
Army Corps of Engineers in a lawsuit that sought to enjoin it from proceeding with 
a channel deepening project in the Columbia River needed to provide for navigation 
to the Port of Portland. The plaintiffs challenged the Corps’ actions under the En- 
dangered Species Act as well as the National Environmental Policy Act. The Corps 
had worked hard to resolve difficult issues of sediment transport in the Columbia 
River and impacts on the salmon species, consulting with NOAA Fisheries, pre- 
paring a substantial environmental analysis, and even using outside peer reviewers 
to consider whether the Corps and NOAA had considered the best available sci- 
entific information. The Court ruled for the Corps on all counts, allowing the dredg- 
ing to proceed. 

We also have protected the taxpayer from invalid or overbroad monetary claims 
against the United States, claims that sometimes involve hundreds of millions of 
dollars. As part of our responsibility to protect the public fisc against unwarranted 
claims, the Division prevailed against claimants who sought to recover for the con- 
version of railroad rights-of-way to multipurpose trails on an untimely basis. The 
Federal Circuit adopted the Division’s argument on when the statute of limitations 
begins to run in such cases in Caldwell v. United States. Following that precedent, 
the Division succeeded in having three such cases dismissed this past year. The Di- 
vision also succeeded in clarifying the compensation rights of landowners served by 
the Bureau of Reclamation. In Klamath Irrigation District v. United States, the 
Klamath Irrigation District and numerous other irrigation and improvement dis- 
tricts, businesses and individuals sought approximately $100 million based on the 
Bureau of Reclamation’s operation of the Klamath Project during a serious drought 
in 2001. The court granted summary judgment in favor of the United States as to 
plaintiffs’ takings claims, finding that any interest in project water was contractual 
and not a property interest compensable under the Fifth Amendment. 

The Division’s docket also includes non-discretionary eminent domain litigation. 
This work, undertaken pursuant to Congressional direction or authority, involves 
acquiring land for important national projects. In one recent case, the Division rep- 
resented the United States in litigation to acquire land needed for construction of 
a second fence and patrol zone along the San Diego-Tijuana border. Following a trial 
in which the landowner demanded just compensation of nearly $75 million, the jury 
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returned a verdict that just compensation for this taking was $1.2 million. The Divi- 
sion also exercised the federal government’s power of eminent domain to acquire 
land to: expand the National Defense University and Fort McNair; establish a port 
facility in Florida for the Navy to use in shipping weapons around the globe; provide 
a security buffer for the U.S. Southern Command headquarters; expand the safety 
zone next to the Marine Corps Air Station in Yuma, Arizona; facilitate the Army’s 
transformation of a light infantry division to a Stryker Brigade Combat Team; im- 
prove security at the Puget Sound Naval Shipyard in Washington; and expand a 
Nellis Air Force Base flight zone. 

The protection of tribal resources has been among the duties of the Division from 
its earliest days. The United States holds title to 56 million acres of lands in trust 
for the benefit of Indian tribes and their members, and the Division initiates litiga- 
tion and defends suits seeking to protect these lands and resources from incursion 
by third parties. The Division represents tribal and federal interests in water rights, 
land-into-trust, and land claims adjudications. Recently, the Division settled three 
complex major water rights adjudications in which the United States had asserted 
water rights claims for the benefit of tribes. In the Snake River Basin Adjudication 
(Idaho), the Division worked with the Interior Department, the State of Idaho, and 
the Nez Perce Tribe to craft an historic settlement, ratified by Congress in the 
Snake River Water Rights Act. The Division also worked with the Department of 
the Interior, the State of Arizona, the Gila River Indian Community, and private 
water users to settle the Gila Community’s water claims in In Re Gila River System 
and Source (Ariz.), which Congress ratified in the Arizona Water Settlements Act. 
A settlement in Arizona v. California concluded a 54-year-long original action in the 
Supreme Court, which dealt with, among other things, the claims of the Quechan 
Indian Tribe to water rights in the Colorado River. As part of its work litigating 
to protect land held in trust for Tribes, the Division recently settled Seneca Nation 
V. New York (Cuba Lake), an action asserting an unlawful trespass on tribal lands. 
This 150-year-old dispute was resolved by a settlement among the United States, 
New York, and the Seneca Nation. 

The Division’s work also includes defense of the United States in some thirty-one 
tribal trust lawsuits brought by twenty-eight different Indian Tribes alleging that 
the U.S. has mismanaged tribal assets and failed to provide an “accounting” of the 
money collected, managed and disbursed by the U.S. on behalf of the Tribes. These 
cases concern the scope of the duty owed to Tribes for land that the government 
has held in trust since the late 1800s and that has been used, among other things, 
for grazing, logging, and oil and gas exploration. Some of these cases seek an order 
requiring the U.S. to perform a multi-million dollar, multi-year accounting, and oth- 
ers seek a money judgment for losses the Tribes claim they have suffered. New 
claims may be filed through December 31, 2006. Over 250 Tribes have potential 
trust accounting and trust mismanagement claims. In the thirty-one cases filed so 
far, the Tribes claim they are owed more than $220 billion. The Division recently 
reached a settlement with one Tribe and is in settlement discussions with a number 
of others. 


ENRD’S budget request for fiscal year 2007 

The Division receives its annual appropriation from the General Legal Activities 
(GLA) portion of the Justice Department’s appropriation. For fiscal year 2007, the 
President has requested $95,051,000 for the Division within the Justice Depart- 
ment’s GLA appropriation. The increase of $2,277,000 over the FY 2006 appropria- 
tion is due to mandatory adjustments and allowances, including pay raises, other 
salary adjustments, and rent adjustments, which will allow the Division to maintain 
its current level of operations. 


CONCLUSION 

The Environment Division takes pride in an exceptional record of assuring that 
polluters are made to comply with the law, violators of criminal laws are punished 
appropriately, and responsible private parties are made to clean up Superfund sites 
rather than leaving the taxpayer on the hook. We are also justly proud of our efforts 
to defend the Executive branch agencies when their actions are challenged over 
matters which are within the Division’s jurisdiction. Both our complex and chal- 
lenging affirmative and defensive work is vitally important to the implementation 
of both Executive and Congressional programs and priorities regarding public health 
and the environment, to the protection of the public fisc, and to the advancement 
of the public interest generally. 

I would be happy to answer, to the extent that I am able, any questions you might 
have about the Division and its work. 
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Mr. Cannon. Thank you. To the point. Appreciate that. 

And Mr. White, you're recognized for 5 minutes. 

TESTIMONY OF CLIFFORD J. WHITE, ACTING DIRECTOR, EX- 
ECUTIVE OFFICE FOR UNITED STATES TRUSTEES, UNITED 

STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. White. Thank you, Mr. Chairman, Mr. Watt. 

I appreciate the opportunity to appear before you to discuss the 
U.S. Trustee Program's recent efforts to promote the integrity and 
efficiency of the bankruptcy system and our request for appropria- 
tions for fiscal year 2007. 

Over the past year, we've continued to make progress in com- 
bating bankruptcy fraud and abuse. Last year, we took more than 
50,000 civil enforcement actions in and out of court, yielding $594 
million in debts not discharged, fines, penalties, and other mone- 
tary results. Over the past 3 years, we've taken about 165,000 ac- 
tions, yielding more than $1.7 billion in monetary results. 

We also continue to enhance our criminal enforcement capability. 
Led by a headquarters unit of 4 former career Federal prosecutors, 
plus an additional 25 program attorneys in the field who have been 
designated as special assistant U.S. attorneys, last year we in- 
creased the number of criminal referrals by 12 percent. 

We successfully carried out numerous other duties, such as expe- 
diting business reorganizations and overseeing private trustees. 
For these and other efforts and for establishing performance-based 
management systems, the Office of Management and Budget rated 
the U.S. Trustee Program as “effective" and gave us a numerical 
score that's among the highest 15 percent in the executive branch. 

Beginning on October 17th of last year, the U.S. Trustee Pro- 
gram assumed substantial new responsibilities to enforce and to 
implement many of the key provisions of the new bankruptcy re- 
form law. As reported to you at a hearing last July, the program 
engaged in an extraordinary effort to develop comprehensive imple- 
mentation plans so that we were prepared to carry out our duties 
on the general effective date of the new law. 

Now, the magnitude of the challenge of implementing bank- 
ruptcy reform increased with the additional burden of admin- 
istering more than 725,000 cases that were filed during the 4 
weeks before the effective date. Despite the difficulties presented 
by the pre-bankruptcy reform filing surge, we believe we've made 
great progress in enforcing and implementing the new law. We're 
acquiring valuable information every day as we gain experience en- 
forcing the statute. 

In the area of means testing, we're timely processing chapter 7 
cases and identifying cases that are presumed abusive under the 
new objective statutory standard. We're bringing motions to dis- 
miss in more than 70 percent of the presumed abusive cases and 
are exercising our discretion not to file cases in which the debtor 
has special circumstances, such as expense adjustments caused by 
Hurricane Katrina. 

In the area of credit counseling and debtor education, we've ap- 
proved well over 350 providers covering all districts within our ju- 
risdiction. We excepted four districts from the requirements be- 
cause of the impact of Hurricane Katrina. 
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We are timely processing applications, and we have denied appli- 
cants on grounds such as failure to provide information in connec- 
tion with ongoing IRS audits, for inappropriate relationships with 
third parties which may generate benefit for a private party, and 
for failure to make appropriate disclosures to clients about fees. 

Now that the initial approval process is concluded and re- 
approvals are underway, we're working closely with the IRS and 
the Federal Trade Commission to refine the application and post- 
approval auditing process. We will shortly publish a slightly re- 
vised application as an interim rule and will publish a more com- 
prehensive rule for public comment not long thereafter. 

We're also carrying out numerous other responsibilities under 
bankruptcy reform, including in such areas as small business chap- 
ter 11 cases, debtor audits, and studies and data collection. 

The Administration has requested FY '07 appropriations of 
$236.1 million. This represents an increase of 11.6 percent over FY 
'06. The request includes $11.2 million in mandatory adjustments 
and $12.7 million in program enhancements that would be devoted 
exclusively to bankruptcy reform. 

These enhancements are $4.8 million to fund debtor audits re- 
quired under the new law; and $7.9 million in enhancements re- 
quested but not appropriated last year, including 51 additional po- 
sitions, related facilities expansion, information technology, and 
studies and reports due to Congress. 

The U.S. Trustee Program is funded by bankruptcy fees. The FY 
'07 revenue projections submitted with our budget follow Congres- 
sional Budget Office filing projections that were made before the 
October spike in filings and before the subsequent decline in fil- 
ings. 

This is an unprecedented opportunity for the U.S. Trustee Pro- 
gram to make bankruptcy reform work for all stakeholders in the 
system — debtors, creditors, and the general public. The new law 
provides us with important new tools to enhance the integrity and 
efficiency of the system. Enforcement and implementation of the 
law has presented many daunting challenges, but we believe that 
we are now off to an excellent start. 

I again thank you for the opportunity to appear here today and 
will be pleased to answer any questions from the Subcommittee. 

[The prepared statement of Mr. White follows:] 

Prepared Statement of Clifford J. White, III 

Mr. Chairman and Members of the Subcommittee: 

I appreciate the opportunity to appear before you to discuss the United States 
Trustee Program’s (USTP or Program) recent activities, including our implementa- 
tion of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 
(BAPCPA). This past year has been extraordinarily busy for the Program and the 
bankruptcy system. I will update you today on achievements in our key areas of re- 
sponsibility, as well as highlight our significant progress in making the new bank- 
ruptcy reform law work as intended by Congress for the benefit of debtors, creditors, 
and the public. 

The United States Trustee Program is the component of the Department of Jus- 
tice whose mission it is to promote the integrity and efficiency of the bankruptcy 
system by enforcing bankruptcy laws, appointing and overseeing private trustees, 
and carrying out important regulatory and administrative duties. In addition to our 
obligations under titles 11 and 28 of the United States Code, the Program has been 
given vast new responsibilities under the BAPCPA. 
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PROMOTING THE INTEGRITY AND EFFICIENCY OF THE BANKRUPTCY SYSTEM 

The USTP continues to make significant progress in combating bankruptcy fraud 
and abuse and taking other important actions to promote the integrity and effi- 
ciency of the bankruptcy system. 

Civil Enforcement 

For the past five years, the centerpiece of the Program’s anti-fraud and abuse ef- 
forts has been the National Civil Enforcement Initiative. The Initiative focuses on 
wrong-doing both by debtors and by those who exploit debtors. The Program com- 
bats debtor fraud and abuse primarily by seeking case dismissal if a debtor has an 
ability to repay debts and by seeking denial of discharge for the concealment of as- 
sets and other violations. The Program protects consumer debtors from wrongdoing 
by attorneys, bankruptcy petition preparers, creditors, and others by seeking a vari- 
ety of remedies, including disgorgement of fees, fines, and injunctive relief. 

Since FY 2003, more than 165,000 civil enforcement and related actions have been 
brought by the Program, yielding $1.75 billion in monetary results. In FY 2005, 
more than 50,700 actions were initiated that generated nearly $594 million in po- 
tential returns to creditors through debts not discharged and other remedies. USTP 
attorneys prevailed in over 96 percent of the actions resolved by judicial decision 
or consent in the fundamental areas of dismissal for substantial abuse (11 U.S.C. 
§ 707(b)), denial of discharge (11 U.S.C. §727), fines against bankruptcy petition pre- 
parers (11 U.S.C. §110), and disgorgements of debtor attorneys’ fees (11 U.S.C. 
§329). 

Following are illustrative examples of the variety of cases brought under the Na- 
tional Civil Enforcement Initiative. 

• The Bankruptcy Court for the District of Oregon revoked the discharge of a 
debtor who tried to discharge $1,931,157 in unsecured debt. Discovery initi- 
ated by the U.S. Trustee’s office in Portland suggested the debtor had trans- 
ferred to his girlfriend more than $400,000 from a company he controlled, and 
then concealed the transfer. He also allegedly made false statements and 
false oaths in his bankruptcy case. 

• In response to a motion by the U.S. Trustee’s New York office seeking dis- 
missal for substantial abuse, a debtor converted to chapter 11. The debtor, a 
financial consultant, earned almost $300,000 per year and listed $470,735 in 
unsecured debt. Although his wife did not work, the debtor scheduled the fol- 
lowing monthly expenses relating to his four-year-old son: $1,650 for an 
apartment for an au pair, $516 for the au pair, $1,375 for a private school, 
and $560 for day care. Other scheduled monthly expenses included $6,307 for 
apartment rent and utilities, $3,600 for recreation, $1,600 for clothing, $1,121 
for dry cleaning, $650 for transportation, $560 for maid service, and $450 for 
telephone. The debtor also maintained a condominium in Marseille, France. 

• The Bankruptcy Court for the Central District of California granted a motion 
to dismiss by the U.S. Trustee’s Los Angeles office, preventing the discharge 
of $316,571 in debt on 79 credit cards. The debtor, who lived with his parents, 
claimed no secured debt, no income, and no expenses. The U.S. Trustee 
sought dismissal for substantial abuse because the debtor incurred the credit 
card debt at a time when he earned less than $8,000 a year. 

• On motion of the U.S. Trustee’s Pittsburgh office, the Bankruptcy Court for 
the Western District of Pennsylvania barred an attorney from practice before 
the bankruptcy court after she misappropriated client funds. During a chap- 
ter 13 proceeding, the attorney attended the closing of a sale of her clients’ 
real property. A check for approximately $104,000 was made payable to the 
chapter 13 trustee to pay off the mortgage. The attorney deposited the check 
into her own account instead of delivering it to the trustee. The sale proceeds 
were used, at least in part, to pay the attorney’s federal tax debt and to pay 
other clients from whom she misappropriated funds. 

The Program has also pursued instances of creditor abuse. One recent example 
involved conduct by the financing arm of a national consumer goods manufacturer 
that was unfairly pressuring unrepresented debtors to reaffirm debt on goods, even 
though the manufacturer had asserted no lien or security interest in the goods and 
the debtors did not need to enter into a reaffirmation agreement in order to retain 
the goods. A coordinated response resulted in the courts denying the creditor’s at- 
tempts to have debtors reaffirm dischargeable debts. 
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Criminal Enforcement 

Criminal enforcement is another key component of the Program’s efforts to pro- 
mote the integrity of the bankruptcy system. In 2003, the Criminal Enforcement 
Unit (CREU) was established to coorinate the criminal referral responsibilities car- 
ried out by our 95 field offices and to directly assist prosecutors in pursuing bank- 
ruptcy crimes. CREU has made a marked difference in the quality of our criminal 
program by providing extensive training, developing resource materials, and en- 
hancing coordination for the benefit of USTP staff, federal prosecutors, and other 
law enforcement personnel. 

In FY 2005, the Program made 744 criminal referrals, a 12 percent increase over 
FY 2004. In many cases, USTP lawyers directly prosecuted or assisted the prosecu- 
tion team in cases initiated as a result of criminal referrals made by Program of- 
fices. Four veteran career prosecutors within CREU, plus approximately 25 attor- 
neys in field offices across the country who have been designated as Special Assist- 
ant U.S. Attorneys, are available to try cases involving bankruptcy crimes. In addi- 
tion, the majority of Program field offices participate in bankruptcy fraud workings 
groups which are headed by U.S. Attorneys’ offices and often involve the FBI, 
USPIS, IRS-CI, and HUD-OIG. With the enactment of 18 U.S.C. § 158 as part of 
the BAPCPA, every United States Attorney office is required to designate a pros- 
ecutor and every FBI field office an agent who will assume primary responsibility 
for bankruptcy fraud cases. This provision will further strengthen existing working 
groups by formalizing points of contact and provide a foundation for establishing 
working groups where currently none exist. 

Some recent examples of successful prosecutions that originated with criminal re- 
ferrals from the USTP follow. 

• A former commodities trader and investment firm executive was sentenced in 
the Northern District of Illinois to 190 years in prison and ordered to pay $1.4 
million in restitution following his conviction on 18 counts of bankruptcy 
fraud, wire fraud, and money laundering, and one count of using a fire to 
commit wire fraud. The defendant intentionally set fire to his residence to ob- 
tain insurance money, making it appear as if the fire were set by his elderly 
mother, who died in the fire. After receiving the insurance proceeds, he se- 
creted them in an offshore account in Curacao. He later filed bankruptcy and 
concealed the offshore account containing more than $300,000. The case was 
prosecuted by the Program’s Regional Criminal Coordinator in Chicago, and 
an Assistant U.S. Trustee from Atlanta testified as an expert witness. 

• A debtor in the Western District of Tennessee was sentenced to 46-months 
in prison for her use of two stolen Social Security numbers in two bankruptcy 
filings and her failure to disclose prior bankruptcy filings. The debtor was 
also ordered to pay restitution. The Memphis office referred the matter for 
investigation and a trial attorney from that office served as a Special Assist- 
ant U.S. Attorney. 

• A bankruptcy attorney in the Southern District of Texas was sentenced to 30 
months in prison and five years probation based on her guilty plea to wire 
fraud and bankruptcy fraud. The attorney defrauded her clients and their 
creditors by incurring unauthorized charges on her clients’ credit cards and 
by taking possession of and using collateral her clients intended to surrender 
to creditors. The Program’s Houston office referred the matter and assisted 
in the investigation and prosecution. 

Chapter 11 Reorganizations 

The Program carries out a wide array of responsibilities in chapter 11 reorganiza- 
tion cases. Our primary role is to ensure that cases proceed expeditiously and with 
transparency in accordance with law. By statute, our principal responsibilities in- 
clude: the appointment of official committees of creditors and equity holders; objec- 
tions to the retention and compensation of professionals; the review of disclosure 
statements, particularly in smaller cases; and the appointment of trustees or exam- 
iners when warranted. Chapter 11 cases often present the Program with highly 
complex issues of law and require time intensive financial reviews. 

In FY 2005, the Program filed nearly 3,000 motions to convert or dismiss chapter 
11 cases. The grounds for such motions, which are critical to the effective func- 
tioning of the reorganization provisions of the Bankruptcy Code, typically include 
failure to file financial reports or dissipation of estate assets without a reasonable 
likelihood of rehabilitation. 

Provided below are some recent examples of important actions taken by the Pro- 
gram in larger chapter 11 cases: 
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• After much negotiation, the Pro^am reached a stipulated agreement with the 
management services provider in the chapter 11 case of Enron Corporation 
to reduce by $12.5 million the success fee it requested for its work in the case. 
In reviewing the provider’s motion for a $25 million success fee, the U.S. 
Trustee initiated an investigation that uncovered unacceptable billing prac- 
tices and billing irregularities. The bankruptcy court held a hearing on the 
motion, but withheld its ruling pending the filing of a response by the U.S. 
Trustee. The stipulated agreement was approved by the bankruptcy court on 
March 24, 2006. 

• The Tenth Circuit Court of Appeals in Houlihan Lokey Howard & Zukin Cap- 
ital V. Unsecured Creditors’ Liquidating Trust (In re Commercial Financial 
Services, Inc.), 427 F.3d 804 (10th Cir. 2005), affirmed a ruling by the Bank- 
ruptcy Appellate Panel for the Tenth Circuit, denying fees to the financial ad- 
visor for the committee of asset-based securities holders. Upon objection by 
the Tulsa office and the unsecured creditors’ committee, the Bankruptcy 
Court for the Northern District of Oklahoma denied fees of more than $1.9 
million sought by the financial advisor, which were determined according to 
a flat monthly rate. The bankruptcy court did, however, allow fees of 
$905,000 based on an hourly rate supported by contemporaneous time 
records. The Bankruptcy Appellate Panel affirmed this ruling and the finan- 
cial advisor appealed. The Tenth Circuit Court of Appeals ruled that the 
bankruptcy court appropriately exercised its powers to require the financial 
advisor to report the number of hours it worked and to calculate a reasonable 
fee looking to rates charged by other financial advisors employed in the case. 

• Based upon action brought by the Boston office, the Bankruptcy Court for the 
District of Massachusetts agreed that a chapter 11 trustee should be ap- 
pointed in related cases filed barely 180 days after the debtors’ reorganization 
plan was confirmed in a prior chapter 11 case. In addition to objecting to the 
debtors’ request for financing, the U.S. Trustee noted potential conflicts of in- 
terest of various professionals and the debtors’ failure to inform the court of 
the failed prior chapter 11 case or to produce current financial information. 
Within about six months after being appointed by the U.S. Trustee, the chap- 
ter 11 trustee negotiated sales of the debtors’ assets, including the sale of a 
manufacturing facility for approximately $181 million, a sum sufficient to pay 
general unsecured claims in full and provide a substantial distribution to eq- 
uity holders. 

Private Trustee Oversight 

One of the core functions of the United States Trustees is to appoint and super- 
vise the private trustees who administer consumer bankruptcy estates and dis- 
tribute dividends to creditors. The Program also trains trustees, evaluates their 
overall performance, reviews their financial accounting, and ensures their prompt 
administration of estate assets. 

In FY 2005, over 1.6 million consumer and other non-business reorganization 
cases were filed under chapters 7, 12, and 13 of the Bankruptcy Code in the 88 judi- 
cial districts covered by the Program. The U.S. Trustees oversee the activities of the 
approximately 1,800 private trustees appointed by them to handle the day-to-day ac- 
tivities in these cases. With distributions by these trustees of about $5.3 billion last 
fiscal year, the Program’s effectiveness in this area is critical. The Program has con- 
tinued to strengthen its partnership with the private trustee organizations to ad- 
dress areas of mutual concern and enhance the operation of the bankruptcy system. 
In preparation for assuming new responsibilities under bankruptcy reform, the Pro- 
gram worked closely with the trustees and provided extensive training. 

Two other ongoing efforts that have been undertaken to enhance consumer bank- 
ruptcy case administration are: the development of uniform trustee final reports 
which will improve access to case data and allow for greater analysis of the bank- 
ruptcy system; and coordination with the Internal Revenue Service on the use of a 
new protocol that enables trustees to obtain the federal tax refunds of debtors di- 
rectly from the Service. 

Management Accomplishments 

In January 2006, the Office of Management and Budget (0MB) completed its re- 
view of USTP operations under the Program Assessment Rating Tool and awarded 
the USTP its highest rating of “effective.” The Program’s numerical score placed it 
among the top 15 percent of highly performing agencies in the Executive Branch. 
The 0MB rating reflected the USTP’s efforts over the past five years to adopt per- 
formance-based management systems, including better measurements of results 
achieved and tying programmatic success to budget formulation. 
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BANKRUPTCY REFORM 

The United States Trustee Program has responsibility for carrying out many key 
features of the bankruptcy reform law. From enactment of the BAPCPA in April 
through the general effective date of October 17, 2005, the Program engaged in an 
extraordinary effort to develop comprehensive implementation plans and issue guid- 
ance necessary to accomplish our new and expanded responsibilities. 

The magnitude of the challenge of implementing bankruptcy reform increased 
substantially with the additional burden of administering the unprecedented num- 
ber of bankruptcy cases filed immediately prior to the October 17 effective date. In 
the four weeks leading up to that date, more than 726,500 cases were filed in the 
88 judicial districts covered by the Program. By contrast, post-October 17 filings 
have decreased substantially, with only about 115,000 cases having been filed in the 
subsequent five months. The filing rate is increasing at a moderate pace. 

Despite the difficulties presented by the pre-BAPCA filing surge, we have made 
great progress implementing and enforcing many of the new law’s important provi- 
sions. Moreover, we are acquiring valuable information every day as we gain experi- 
ence in enforcing statutory provisions and in carrying out wholly new responsibil- 
ities that were not previously part of our mission. We expect that we will be en- 
gaged in a significant amount of litigation as bankruptcy courts are called upon to 
interpret statutory provisions for the first time. Of important note is our coordina- 
tion with the Justice Department’s Civil Division in defending the early challenges 
to the constitutionality of the debt relief agency provisions of the BAPCPA. 

The new law provided substantial additional responsibilities to the Program pri- 
marily, but not exclusively, in five major areas: means testing; credit counseling and 
debtor education; small business chapter 11s; debtor audits; and studies and data 
collection. This past year, we have dedicated significant resources to developing ap- 
propriate policies, procedures, and systems to ensure successful implementation. A 
critical part of our work has been outreach to the bench, the bar, other state and 
federal agencies, the private trustee organizations, and industry and consumer 
groups. 

Means Testing 

The means testing provisions of the BAPCPA provide an objective approach for 
assessing a debtor’s eligibility for chapter 7 relief. Under the means test, debtors 
with income above their State median income will be presumed abusive if they have 
a certain level of disposable income after the deduction of expenses allowed under 
the statutory formula. Among other things. United States Trustees must file a state- 
ment within 10 days of conclusion of the section 341 meeting of creditors if the case 
is presumed abusive. Within 30 days thereafter, the UST must file a motion to dis- 
miss the case or provide an explanation as to why such a motion is not warranted. 

The Program has worked extensively with the Judicial Conference’s Advisory 
Committee on Bankruptcy Rules in its development of the necessary official forms 
and accompanying rules to perform the means test. In addition, in the absence of 
a mandate by the Administrative Office of United States Courts to require data tag- 
ging software, the Program deployed its own partially automated system to expedite 
calculations of debtor information under the statutory means testing formula. More- 
over, the Program made a major investment in training field personnel to perform 
the means test, including guidance to attorneys on the appropriate exercise of dis- 
cretion in deciding whether to file a motion to dismiss a case under the presumed 
abuse standard. To that end, we issued a directive to ensure that our staff consider 
the adverse financial impact of Hurricane Katrina to generally constitute special cir- 
cumstances that outweigh the presumed abuse criterion for dismissal. 

As of March 31, 2006, of the cases where a review had been completed, the Pro- 
gram had filed 84 motions to dismiss under 11 U.S.C. § 707(b)(2) and 32 declination 
statements explaining why a motion to dismiss was not appropriate. The most com- 
mon reasons for declination have been the debtor was a victim of Hurricane Katrina 
which supports an expense adjustment as a “special circumstance,” or the debtor ex- 
perienced a post-petition change in status that supports an income adjustment, such 
as seasonal employment or disability. 

Credit Counseling and Debtor Education 

The credit counseling and debtor education provisions of the reform law provide 
potentially salutary protections for consumer debtors by helping ensure that debtors 
enter bankruptcy with full knowledge of their options and exit with information to 
help them avoid future financial calamity. 

The USTP is charged with responsibility to approve eligible providers of credit 
counseling and debtor education services. Individual debtors generally must seek 
counseling from these providers as a condition of filing and receiving a discharge 
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of debts. Although enforcement practices differ according to local court rules, USTP 
offices often are the primary agency ensuring debtor compliance. 

The USTP has determined that there is adequate capacity to provide debtors with 
credit counseling and debtor education services in every district within our jurisdic- 
tion, except for the four districts impacted most significantly by Hurricane Katrina. 
In those four districts, the Program temporarily waived the statutory requirements 
for credit counseling and debtor education due to infrastructure impediments and 
the dislocation of a large numbers of residents. As of the end of March 2006, the 
Program had approved 142 credit counseling agencies covering 88 judicial districts 
for pre-bankruptcy counseling. In addition to offering Internet and telephonic access, 
there are 754 walk-in locations for credit counseling throughout 82 judicial districts. 
For post-bankruptcy debtor education, by the end of last month, the Program had 
approved 241 debtor education providers covering 88 judicial districts. In addition 
to debtor education providers offering Internet and telephonic access, there are 915 
walk-in locations in 82 judicial districts. 

Applications and reapplications from credit counseling agencies and debtor edu- 
cation providers are received and processed continuously. We are currently proc- 
essing complete applications within 30 to 45 days of receipt, and work with appli- 
cants where there are deficiencies to collect additional information as needed so they 
can qualify for approval. Common reasons for the delay or denial of approval of 
credit counseling agencies are failure to demonstrate nonprofit status, failure to pro- 
vide information in connection with on-going audit of an agency’s activities by the 
Internal Revenue Service, failure to demonstrate independence of the board of Erec- 
tors, and inappropriate relationships with a third party which appear to generate 
private benefit to an individual or group. The delay or denial of debtor education 
provider applications generally relate to inadequate materials; failure to employ 
trained personnel; and fee disclosure issues. 

The Program is working with the Internal Revenue Service and the Federal Trade 
Commission to refine the application and post-approval auditing process. In addi- 
tion, we are proceeding with formal rule-making and, in the near term, expect to 
publish slightly revised applications as Interim Rules. Thereafter, we will publish 
in the Federal Register more comprehensive, proposed final rules for public notice 
and comment. This process will give the Program more latitude in developing stand- 
ards that address the myriad issues that arise in the regulation of credit counseling 
agencies and debtor education providers. 

Small Business Chapter 11 Cases 

The small business provisions of the BAPCPA establish new deadlines and great- 
er uniformity in financial reporting to ensure that cases move expeditiously through 
the chapter 11 process before assets are dissipated. They also provide important 
new enforcement tools to the United States Trustees. To implement the BAPCPA’s 
oversight provisions, the Program developed a new Monthly Operating Report 
(MOR) form for small business chapter 11 cases to make financial reporting simpler 
and more uniform. A pilot of the MOR is being conducted and, at a recent meeting 
of the Judicial Conference’s Advisory Committee on Bankruptcy Rules, the Program 
presented its initial analysis. While it is still early in the process, the Committee 
voted to recommend the MOR form, with a few modifications, to be published for 
public comment as a proposed Official Form which the BAPCPA requires be promul- 
gated by the Judicial Conference. The Advisory Committee also sought input from 
the USTP on drafting a form small business plan and disclosure statement which 
will be issued for public comment as well. 

Although it is too soon to measure the effect of the small business provisions in 
cases filed after October 17th, our field offices are tracking the new deadlines and 
routinely use the new initial debtor interview (IDI) provision to identify important 
issues early in the case. For example, the IDI process recently helped identify two 
cases as health care businesses that may require appointment of an ombudsman to 
protect patients. Other information yielded from the IDIs has included early disclo- 
sure of the failure of debtor businesses to file tax returns and the identification of 
financial irregularities requiring immediate corrective action or case dismissal. 

Debtor Audits 

Under BAPCPA, the USTP must contract for random and targeted audits to verify 
the financial information provided by debtors. This provision will help the Program 
identify fraud, deter the filing of false financial information, and potentially provide 
a baseline for measuring fraud, abuse, and errors in the bankruptcy system. The 
debtor audits mandated by the BAPCPA will commence on October 20, 2006 — 18 
months after the law’s April 20, 2005, enactment date. Independent auditors will 
conduct random audits of no fewer than 1 of every 250 cases in each judicial district. 
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They will also conduct targeted audits of cases filed by debtors with income and ex- 
penses higher than the norm of the district. An estimated 7,338 cases will be au- 
dited in the first year, with 6,338 random audits and 1,000 targeted audits. The 
Program expects to issue a Request for Proposals for contract auditors by the end 
of May. 

Studies and Data Collection 

The BAPCPA requires the EOUST to undertake several studies, including (1) con- 
sulting with experts in the field of debtor education to develop, test, and evaluate 
a financial management training curriculum and materials; (2) evaluating the im- 
pact of the use of the IRS standards for determining the current monthly expenses 
under 11 U.S.C. § 707(b) on debtors and bankruptcy courts; and (3) evaluating the 
impact of the new definition of “household goods” in section 313 of the BAPCPA. 

Data collection and extraction will be important to the successful completion of 
these studies, particularly those of the IRS standards and household goods, and to 
the effective and efficient processing of cases. Last year, a Senate Appropriations 
Committee Report endorsed the idea of the Administrative Office of the U.S. Courts 
(AOUSC) working with the U.S. Trustee Program on the development of data tags 
to provide an automated approach to extracting essential data from bankruptcy 
forms for such purposes as analyzing the means test, selecting cases for targeted 
debtor audits, conducting the evaluation studies, reporting to Congress, and proc- 
essing cases more efficiently. A document containing data tags is sometimes referred 
to as a “smart form” that is, a form that is data-enabled so that, when it is saved 
into the industry standard Portable Document Format (PDF), it contains searchable 
data. I am pleased to report that the Program, in conjunction with the AOUSC, de- 
veloped a smart form standard that was released to the bankruptcy form software 
vendors. AOUSC is now considering whether to make smart forms mandatory. 

FISCAL YEAR 2007 APPROPRIATIONS REQUEST 

The Administration has requested FY 2007 appropriations of $236.1 million, in- 
cluding 1,519 positions and 1,486 workyears. This represents an increase of 11.6 
percent over FY 2006. Included in the request is $11.2 million for mandatory adjust- 
ments to base necessary to meet pay and rent increases and to fund second year 
costs associated with the 270 new positions approved in FY 2006. The budget also 
requests program enhancements totaling $12.7 million. The program enhancements 
would be devoted exclusively to bankruptcy reform — $4.8 million to fund the new 
debtor audits required under the BAPCPA which will commence on October 20, 
2006; and $7.9 million in enhancements requested, but not appropriated last year, 
including $5.1 million and 51 new positions for means testing and credit counseling, 
$2.3 million for related facilities expansion, $1 million for information technology, 
and $500,000 for statutorily mandated studies. 

The USTP is funded entirely from bankruptcy filing fees and chapter 11 quarterly 
fees. As fees are collected, they are deposited into the U.S. Trustee System Fund 
and available to the Program as appropriated by the Congress. The FY 2007 rev- 
enue projections that accompany the USTP budget request follow Congressional 
Budget Office estimates for bankruptcy filings. These estimates were made prior to 
the pre-October 17 bulge in bankruptcy filings and without regard to the subsequent 
concomitant filing decrease. 


This is a time of unprecedented opportunity for the United States Trustee Pro- 
gram to make bankruptcy reform work for all stakeholders in the bankruptcy sys- 
tem, including debtors, creditors, and the public. The new law provides many impor- 
tant tools that will assist the USTP in enhancing the integrity and efficiency of the 
bankruptcy system. Enforcement and implementation of the new law has created 
many daunting challenges, but we believe that we are off to an excellent start. 

Thank you for the opportunity to testify on the recent activities of the United 
States Trustee Program. I am pleased to answer any questions from the Sub- 
committee. 

Mr. Cannon. Thank you, Mr. White. 

Mr. Watt has another engagement. So we're going to defer and 
recognize him for questioning. 

Mr. Watt? 

Mr. Watt. Thank you, Mr. Chairman. 
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And let me assure the witnesses that the fact that I have to be 
somewhere else doesn't indicate a lack of interest in — it just is I 
had my day kind of messed up when we got all off schedule here. 
So I apologize for having to rush out. 

Mr. Battle, let me just ask you if you can give me a little bit 
more information about this gang violence initiative. What falls 
under the gang violence rubric, and what kinds of things your U.S. 
attorneys are going to be doing in terms of re-entry? 

I asked this question of the Attorney General at a prior oversight 
hearing and didn't really get a clear understanding of what was 
being proposed. Maybe — maybe it would be better for you to submit 
something to me in writing, if you have something. But at least 
elucidate a little bit for me. 

Mr. Battle. Thank you. Member Watt. 

One of the things we learned about a year ago, after the Attorney 
General announced the gang initiative, we went out and we can- 
vassed the U.S. attorneys' offices to find out what the gang problem 
looked, walked, and talked like in their various communities. We 
had, at that point, been involved with the Project Safe Neighbor- 
hoods program for a number of years. 

And some of the feedback we were getting from U.S. attorneys 
was that some of the violence that was going on in the commu- 
nities was being identified to them by the locals as perhaps being 
taken on as the involvement of some of the traditionally known 
gangs at that time, such as the Bloods and the Crips, but in other 
communities, different kinds of organizations. And one of the 
things that we've tried to do is identify exactly what that would be. 

What we found out was that there was no real formula, no real 
similarity, but that each gang problem in each of the 90-plus dis- 
tricts was something that looked a little bit different, so that the 
U.S. attorneys were tailoring their response with their local part- 
ners based upon what exactly was going on in their community. 

A somewhat definition of a gang would be, of course, an activity 
taken on by three or more persons that would be involved together 
for the purpose of carrying out a specific act of violence or an act 
of criminality. 

We have since gained a little bit more focus and learned that no 
longer is it confined to the Crips and the Bloods, but there is a 
problem with MS-13 individuals being imported from parts of 
South and Central America, that these gangs are particularly vio- 
lent. 

We've also learned that there are gang — there's gang activity 
that sort of transcends free society into the prison system. And in 
both situations, there is an activity on the part of all law enforce- 
ment to gain and share intelligence. 

So, to answer your question in some respects, it is a work in 
progress, but it is not something that is not being responded to. It's 
just being responded to on a case-by-case basis, peculiar to each 
particular district's needs as they identify their gang problem 
through their partnerships. 

On the re-entry question, sir, again several districts applied for 
and have re-entry coordinators. This was done before the gang ini- 
tiative. Six sites were announced by the Attorney General several 
weeks ago. The re-entry program is, in fact, a work in progress 
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and, again, does, I apologize, look a little bit different in each com- 
munity. 

But what they're looking to do is reach out, working with State 
and local partners as well as Federal prison officials, to try to reach 
individuals close to their release dates and try to tailor, learn from 
them what they are going to need when they're released and pro- 
vide those things to catch them when they do meet their release 
date and find their way back into the community. 

There's a faith-based component to it. There is a connection be- 
tween the community and release officials for parole purposes and 
things of that nature. Probation departments are involved. There 
are educational components in situations where people need to get 
degrees or GEDs. And there's a component that would assist them 
or is being proposed to assist them in finding jobs. 

Those are some of the things that I've heard being discussed by 
the various U.S. attorneys, and each community's response is dif- 
ferent depending on their resources at the State and local level and 
what their needs are. We think that which has been proposed by 
the Attorney General will simply add to those resources. 

Mr. Watt. Can you talk to me a little bit about the status of 
Project Seahawk and what plans have been made for transitioning 
it to the Department of Homeland Security? 

Mr. Battle. Yes, sir. In fact, as we speak and, from what I re- 
call, the President — since Homeland Security was not in existence 
when Seahawk first came into existence, what we have learned 
now, appropriately, is that because Homeland Security, dealing 
with port security, is best suited, with the resources that it has, to 
deal with that very issue. 

It should be a seamless transition now to have responsibility and 
oversight for Seahawk to go to the Department of Homeland Secu- 
rity as opposed to the U.S. attorneys' offices. They have the re- 
sources and the expertise to do that. 

And so, what we're really talking about is a program that's going 
to continue in its present form, but it's going to have oversight by 
an Agency that is best suited with the resources to do it because 
the people that work there have been doing it for a long time. 

And the U.S. attorney of South Carolina will be a part of that. 
He will have a seat on the board, and he will certainly have a con- 
nection. 

Mr. Watt. Mr. White, are we still ramping up the number of 
bankruptcy judges required to do the bankruptcy reform bill? 
Where are we on that? And what additional resources are needed 
there? 

Mr. White. Well, that's, of course, not directly within our juris- 
diction. But, yes, I am aware that bankruptcy judges are being re- 
cruited in furtherance of the additional judgeships that were cre- 
ated in the bankruptcy reform law. 

I don't have any more specific information on that. That's not 
part of our budget submission. 

Mr. Watt. Okay. Mr. Keisler, I'm wondering whether the — your 
division has pursued any debt collection activities against corporate 
wrongdoers who have defrauded the Federal Government? Are you 
involved in those kinds of litigation? And give me kind of the ex- 
tent of that effort and what's happening there. 
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Mr. Keisler. It's a very vigorous and robust effort, sir. We have 
77 attorneys within Washington, the Civil Division, who do nothing 
but work on fraud against the Government. And they work in part- 
nership with attorneys in the different U.S. attorneys' offices, 
which also have been aggressively pursuing this. 

In each of the last 

Mr. Watts. Is that primarily against individuals, or is — is it part 
individuals, part corporate? 

Mr. Keisler. Part of each, but predominantly corporate. Cer- 
tainly, if you look at the amount of money recovered, overwhelm- 
ingly the dollars come from corporate defendants. Sometimes there 
are individuals involved. Often, they are individuals who are cor- 
porate officers at the same corporations that we're also filing suit 
against. 

The largest component by industry is the health care industry. 
You know, when the False Claims Act was first revitalized in 1986 
with the qui tarn provisions, the archetypal fraud defendant was a 
defense contractor. We still have defense contractors as significant 
fraud defendants. But over time, the health care industry has real- 
ly become the lion's share of our fraud recoveries. 

I think it's a combination of the enormous amount of money that 
goes out from the Federal Government, the complexity of the regu- 
lations which I think creates temptations to try to game the sys- 
tem. But we are very aggressively pursuing this, these issues 
against anyone we get information has dealt fraudulently with the 
United States taxpayer. 

Mr. Watts. Thank you, Mr. Chairman. 

I appreciate your allowing me to go and still get to my meeting, 
and I'll yield back to the Chairman. 

Thank you all. 

Mr. Cannon. The gentleman yields back. I ask unanimous con- 
sent that all Members of the panel have 5 days to submit written 
questions for the panel. All Members of the Committee. Hearing no 
objection, so ordered. 

Thank you, Mr. Watt. 

Gee, where do we start here? Let's start with MS-13. This is a 
problem that goes beyond our cities here in America, where we've 
destabilized Honduras, probably also El Salvador. Are you working 
with those other countries to try and get a handle on this problem? 

Mr. Battle. I'm sorry, Mr. Chairman. I didn't hear the first part 
of your question. 

Mr. Cannon. I should have directed it to you, Mr. Battle. 

Mr. Battle. Okay. 

Mr. Cannon. But on MS-13, we now have a problem where we've 
got other countries destablized by our deportation of criminals. In 
fact, I believe that we have a treaty responsibility with Mexico and 
probably these other countries to inform them when we're send- 
ing — when we're deporting felons. 

Are we working with these other countries to help crush this 
problem, which is destablizing at least Honduras and probably El 
Salvador? 

Mr. Battle. From what I understand, the Assistant Attorney 
General for the Criminal Division just recently attended a con- 
ference in El Salvador, and we sent a member from EOUSA to be 
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there who's been working on the gang problems with us in the U.S. 
attorneys' offices. 

From what I understand, and I was not present at that con- 
ference, there was much discussion with some of the member coun- 
tries there that would fit within the categories that you've referred 
to, to talk about how to get their hands around this. And there 
seems to be a lot of enthusiasm amongst them to work together. 

Mr. Cannon. We — if I just might note for the future, we're likely 
to do something this year or maybe later this year with immigra- 
tion reform. That means we're going to focus on many, many crimi- 
nals who are now hiding from the system. And those — the deporta- 
tion of those criminals is going to be destabilizing to many coun- 
tries. 

So what we're doing here with MS- 13 is like we're way beyond 
the power curve. I mean, this is just — what has happened in Latin 
America is just atrocious. What is now reverberating in our own 
communities is the backside of that atrociousness. 

But it's a problem that's going to — going to surge in the next 
year or two or three as we focus on the criminal element here in 
America that is going to be dispossessed and probably ready to join 
a gang in some other country and then ready to bring their crimes 
back here because they're familiar with America. 

So I'm hoping that there is some — some focus on that since you 
guys are going to be the first defense on that. This is not going to 
be a State problem so much as a Federal problem. 

Mr. Battle. That's correct, Mr. Chairman. And again, the Assist- 
ant Attorney General reported to me or at a meeting that I at- 
tended that there seemed to be a level of cooperation that is mov- 
ing in the direction of addressing that and many problems con- 
nected thereto. 

The U.S. attorneys' offices are aware of the fact that some of the 
individuals who have come from those parts of the world entered 
the U.S. and at some point parked for a while, if you will, in the 
western part of the United States, most importantly, central Cali- 
fornia. 

Well, they've now fanned out in different parts of the country. So 
we are watching the program. 

Mr. Cannon. We've got these thugs here in northern Virginia 
and Maryland. This is a big problem. 

Does your office have any coordinating activities with — with 
prosecutors. Federal or others, in Mexico or Central America? 

Mr. Battle. From what I understand, we have been trying to 
work with Mexican authorities. I don't know the answer as to the 
others. 

Mr. Cannon. Just this is a growing problem, and it's going to 
just burgeon here if we are successful passing a bill that focuses 
on these criminals who are now hiding among us and preying, to 
a large degree, on their own ethnic minorities. And as that — as 
they get shoved out, they're going to prey on other people and be- 
come better known and more difficult to deal with. 

So we've talked about methamphetamine prosecutions are up 5.5 
percent. With all due respect, and I'm not sure of the numbers, but 
it seems to me that the abuse of meth has probably increased at 



52 


a much more rapid rate than that Nation wide. Where are we 
going with this? 

Are we busting — in fact, you may have some comment on the dis- 
placement of the FBFs role in meth enforcement with DEA and the 
lag there. How is that working? 

Mr. Battle. From what I understand, there is a meth working 
group that's been stood up, and there's a conference to talk about 
those things in the next coming months. One of the things I've also 
learned, Mr. Chairman, is that methamphet amine, for some odd 
reasons, hasn't found its way to a lot of parts of the United States. 
Mr. Cannon. Right. 

Mr. Battle. And it seems that, again, it's one of those peculiar- 
ities that started out on the west coast and is starting to make its 
way very, very slowly east. In fact, I just recently attended a con- 
ference of — of drug court individuals in New York State during 
which most of them had not had any contact with methamphet- 
amine coming through their court system. 

We have our hands around it, and we've seen it develop from 
mom and pop organizations and people cooking in the backs of 
trailer parks and in basements in homes. And now there's intel- 
ligence indicating that it's being imported into the United States 
from Mexico. 

The DEA is very much aware of that. They're on top of it. 
They've embarked upon a very aggressive educational program for 
schools and for parents, for young people. And we are — we are very 
much responding to the problem. 

Perhaps those numbers don't tell the whole story, but I can tell 
you that our effort to target it is taking on a lot of the resources 
in the U.S. attorneys' offices. And drug prosecutions have gone up 
in that area because we've identified it as a problem in many of 
the offices. 

Mr. Cannon. Again, this is a problem where we have mom and 
pops. And for odd reasons, Utah had a lot of mom and pops, but 
we're now seeing terrific inflows from Mexico. That has to stop. 
This is an incredibly destructive drug. I was just — ah, it's amaz- 
ingly destructive. 

We need to have — we'll talk next year about this. It's not in all 
parts of the country yet, but where it is, it is growing very rapidly, 
and it is massively destructive. 

One other item you talked about, Mr. Battle, is child pornog- 
raphy and what you're doing there. This is a matter of grave con- 
cern. It seems to me that if we're going to get a handle on it, we 
need to not only work at a Federal level, but also empower States 
to be involved. 

One of the problems with that is that the States have regularly 
been overridden by the Federal courts when it comes to deflning 
obscenity. It may be that wizard White would have recognized ob- 
scenity when he saw it, but no Federal court has granted that dig- 
nity to a State court that I'm aware of. 

And do you have any thoughts on that and what we can do 
there? 

Mr. Battle. What I can tell you, Mr. Chairman, is that we are — 
like we do in a lot of other areas, most recently in dealing with 
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criminal activities — is partnering very closely with our State and 
local counterparts in dealing with these types of crimes. 

WeVe found that that's absolutely necessary, and that was my 
experience in western New York because this is a game of intel- 
ligence. Because a lot of the involvement of people in this area 
takes place in private settings and places that are otherwise, in 
some respects, undetectable. 

And so, with the announcement of the initiative most recently by 
the Attorney General, that came about based upon a recognition of 
the need for this because of information coming in from the U.S. 
attorneys' offices of what we were finding and how difficult it was 
to go about and ferret out this type of activity. 

So we will — we will use some of the models that we have in the 
past in dealing with partnerships on that level with Project Safe 
Neighborhoods and others to get underneath and deal with this 
type of crime, and we will be very aggressive in doing so. 

Mr. Cannon. Let me ask you a constitutional question. I recog- 
nize that that may not be your focus. But it seems to me that the 
idea that obscenity is protected by the first amendment really de- 
rives from the idea that obscenity is some kind of communication 
and that we find now with modern studies that the parts of the 
brain that deal with speech are not the same parts of the brain 
that deal with pornography and addiction to pornography. 

Would it be helpful if the Federal Government jurisdiction or the 
Federal court jurisdiction on this subject was limited so that States 
could find obscenity and not be overturned by the Federal courts 
saying that obscenity was speech or that the particulars in any 
given case constituted speech and, therefore, could not be re- 
strained? 

Mr. Battle. Mr. Chairman, that's way over my head. 

Mr. Cannon. Say “y^s," so I could have a record because this has 
been one of my pet areas here, you know? [Laughter.] 

You don't need to do that, of course. 

Mr. Battle. I'll have to get back to you on that one. 

Mr. Cannon. I think this is one of the problems of our time. My 
Attorney General in Utah tells me that of people that look at child 
pornography, 40 percent, according to some studies, are people who 
then go out and touch and hurt children. 

If that is the case, and we're trying to figure that out, that is an 
epidemic. That is a problem that is way beyond anything we've 
ever thought of before and will require some different rethinking 
of that issue. And your office, in particular, is going to be on the 
cutting edge of that. So we will deal with that issue again in the 
future. 

Mr. Keisler, we talked about immigration, and you're certainly 
aware of some of the criticism of what's going on there. For in- 
stance, Judge Posner was very critical. 

He pointed out that ‘The panels of this court reversed the Board 
of Immigration Appeals in whole or part in a staggering 40 percent 
of 136 petitions." He goes on to say, “Our criticisms of the board 
and the immigration judges have frequently been severe." 

I don't know that — and he's a very, very thoughtful judge. I don't 
know that you could be more harsh than he was in this case. And 
this is Benslimane against Gonzalez. 
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This raises a whole bunch of questions. You're asking for, I 
think, 86 new immigration judges. Or not judges, but rather attor- 
neys to help prepare these cases. Are you familiar with this case 
and the criticism that's been levied? 

Mr. Keisler. I am, Mr. Chairman. And certainly, when any 
judge — and certainly as respected a judge as Judge Posner — uses 
language like that, we listen. We sit up and take notice. 

The immigration judges and the Board of Immigration Appeals, 
as you know, are not themselves within the Civil Division. They're 
a separate component of justice. 

Mr. Cannon. Right. 

Mr. Keisler. But, you know, the Attorney General, in response 
to the kinds of concerns that Judge Posner and, I must say, some 
others have expressed, has initiated a top to bottom review of the 
situation with immigration judges and the Board of Immigration 
Appeals. He's charged the Deputy Attorney General and the Asso- 
ciate Attorney General with examining that situation and deciding 
whether, both in terms of the quality of the decisions and the pro- 
fessionalism, we're doing all that we should be doing. 

And what the Attorney General has said is that an alien appear- 
ing before the Board of Immigration Appeals or an immigration 
judge may or may not be entitled to the particular relief that he 
or she seeks, but they are certainly entitled to be treated with pro- 
fessionalism and respect, and it's very important to him that they 
are. 

Certainly, from the perspective of my division, which litigates in 
defense of those decisions, the quality of those decisions is very im- 
portant to our success in defending them before the Courts of Ap- 
peals. And language like Judge Posner's in an opinion generally 
precedes an order vacating the decision that we're trying to defend. 

So I think it is absolutely a commitment of the Department, from 
the Attorney General on down, to make sure that we find out 
whether those kinds of criticisms are warranted and, to the extent 
that they are, the situation is corrected. 

Mr. Cannon. Let me say it's very, very important to me that we 
treat people with respect. These people may end up here. We want 
them to love America and not hate the process, certainly not hate 
our great institutions. 

Are we not seeing a self-fulfilling prophecy here. As you have 
failed arrests, record-making, presentations, decisions through that 
process, you're ending up — and then many — many decisions being 
overturned, are you not then encouraging more people to appeal 
their decisions? And is that what's causing this big sucking sound 
that we hear that it's going to require another 86 attorneys? 

Mr. Keisler. Well, you know, there is no single factor. I think — 
our judgment is that the reason for the increased workload is not 
so much that as it is two other things. One is that the Department 
of Homeland Security has stepped up enforcement efforts. And in- 
sofar as enforcement activity has increased, you're going to have 
more challenges in court to those actions that are taken. 

The other thing is that the rate of appeal has gone up. It used 
to be in 2001 6 percent of board decisions were appealed. It's now 
29 percent. Now some of that may be precisely 
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Mr. Cannon. And in that 29 percent, youVe getting a huge num- 
ber of overturns 

Mr. Keisler. Well, actually 

Mr. Cannon. — meaning that you're encouraging more people to 
appeal. 

Mr. Keisler. Right. We still actually have a pretty good success 
rate, Mr. Chairman, about 90 percent Nation wide. But certainly, 
in some circuits, like the 7th Circuit, it's going down. 

And that does — you know, every loss sets a bad precedent, a 
precedent that someone can cite in a later case. Every loss is an 
encouragement to someone to say, ''Maybe I should take it up. 
Maybe I can win like this other person did." So, certainly, there is 
a certain cycle to it, just like you said, in which defeats lead to 
more defeats. 

The other thing that I think is happening is that it used to be 
there was an extraordinary backlog in the Board of Immigration 
Appeals, and it would take years — up to 6 years sometimes — to re- 
solve a case there. When that backlog was reduced, which I think 
was in everybody's interest because, whether an alien is going to 
achieve lawful status through that process or be ordered removed, 
it should happen sooner rather than later, rather than be tied up 
in administrative process. 

But it used to be somebody who maybe wanted to stay in the 
country for a few years could park themselves, so to speak, by fil- 
ing an appeal of an immigration judge decision with the Board of 
Immigration Appeals, and it would just sit there. Now that the 
Board of Immigration Appeals is operating so much more effi- 
ciently, if you want to do that, you have to file a petition for review 
in the Court of Appeals. That's where you get the time to stay here. 

So what that means to me is that since I don't see enforcement 
efforts from the Department of Homeland Security going down and 
since I don't see that phenomenon of our Board of Immigration Ap- 
peals being more efficient changing, this problem of increased liti- 
gation is one we're going to be living with for the foreseeable fu- 
ture, and that's — that's why we're hoping for some more resources. 

Mr. Cannon. And if you get some kind of immigration reform, 
you're looking probably at the huge increase in throughput of ap- 
peals. 

Mr. Keisler. Well, it's — you know, each of — the situation is so 
much in flux, it's hard to know exactly which bill and which provi- 
sion. There are some provisions in bills that have been discussed 
that would reduce the workload and some which would increase it. 

For example, you know, one proposal has been that in certain sit- 
uations an alien seeking to challenge a removal decision would 
have to get a certificate of reviewability from a single judge. And 
if the judge denied that, there would be no further appeal. If that 
were passed, I presume there would be a diminution in the work- 
load. 

There are other provisions which would create new judicial re- 
view opportunities, and those would presumably raise it up. So 
what the net effect will be of whatever bill is ultimately enacted, 
if one is, it's hard to tell. But it could go in either direction. 
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Mr. Cannon. It’s hard to tell if one will be enacted, but I suspect 
one will be. It’s impossible to guess what the details will be, but 
you’re going to have a great deal more activity at some level. 

Mr. Keisler. I think that’s right. 

Mr. Cannon. And so, we need to be sort of focused on that. That 
could happen next cycle, the next budget cycle. So I’m deeply con- 
cerned. 

Let me ask a little deeper question here. I have a terrific con- 
cern, having served, by the way, in the Interior office as an Asso- 
ciate Solicitor and been associated with Interior Board of Land Ap- 
peals and other ALJ systems. Is part of the problem you’re having 
here the result of having ALJs that really aren’t independent? 

Mr. Keisler. I don’t think it’s a question of independence be- 
cause I don’t think insofar as Judge Posner and others have identi- 
fied problems with the immigration judges is that they have been 
subjected to undue influence in any way. 

If there is a problem with the immigration court system, I think 
that’s something that the review that the Attorney General has ini- 
tiated will — will tell us. And not being part of that review, I 
wouldn’t want to prejudge a diagnosis of that situation. 

Mr. Cannon. Do you have a sense that — that, for instance, in the 
attempt to clear up the backlog, there’s been a focus on judges, 
some pressure on judges to get things done? That — not having 
them pre-decide, but at least pushing them to make decisions? 

Mr. Keisler. I think it is certainly the case that immigration 
judges have had to work especially hard in the last several years. 
And while I haven’t seen statistics on it, I would expect that many 
of the immigration judges are processing many more cases than 
they used to and. I’m sure, would feel they could do even a better 
job if they had fewer such cases. 

One way the backlog in the Board of Immigration Appeals was 
dealt with was to say that in many cases, you know, single judges 
rather than three-judge panels would be deciding. So that doesn’t 
necessarily mean each judge is deciding more cases. It might affect 
it in the other way. 

But I certainly have the sense that immigration judges feel they 
could do a better and more thoughtful job if they didn’t have so 
many cases. 

Mr. Cannon. Do you get any sense that they react to pressure 
or respond to the direction of where they think the Attorney Gen- 
eral may want them to go, as opposed to being independent? 

Mr. Keisler. I haven’t seen that. I’m not in the best position to 
know. And as I said, the people who are really reviewing the immi- 
gration court system right now really will be in the best position 
to see how that job is being done. But I haven’t had any sense that 
immigration judges or Board of Immigration Appeals judges are 
doing anything but calling them as they see it. 

Mr. Cannon. You know, I — I’ll just tell you this panel is very 
concerned about ALJs and their role and the fact that you’ve got 
an Administration writing regulations to become law, often cre- 
ating regulations through enforcement that never go through a 
process, and then are appealed to and decided by judges who are 
appointed by or serve at the will of — of the Administration. 
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This is a major concern of mine. We're going to come back and 
look at the ALJ system, and well watch the BIA judges in par- 
ticular on this issue. And so, well look forward to that report as 
it happens. 

Let me ask one other question. Fve heard reports that DOJ de- 
clined some FCA cases because of resource shortages. Is that the 
case? Are we leaving money on the table here because we don't 
have the lawyers to handle them? 

Mr. Keisler. I haven't found myself in a situation where I had 
what I thought was a really compelling case and I said, you know, 
let's decline it because I can't figure out how we would staff that. 

Because it's not simply the 77 lawyers in the civil frauds unit. 
It's all of our U.S. attorneys' offices, many of which have extremely 
active offices. So, you know, while we don't give the reasons why 
we decline a case, I haven't in my tenure found a situation where 
there's a case I've really wanted to do that I felt I didn't have the 
manpower to take care of. 

Mr. Cannon. The job is tough, and I would never sit up here and 
tell you how to do it. You did mention earlier, when you were talk- 
ing about — about HHS payments. Medicare payments, that there 
are a lot of them and therefore — and there are also some rules that 
are confusing or in which somebody could hide. 

There are rules that are really confusing and where doctors can't 
get direction. And we've had a couple of guys in my district who 
had gone through hell based on these kind of claims, and I'd just 
encourage a balance there. It's very hard to deal with. You've got 
to get the bad guys, but there ought to be a process. You need to 
be thinking about a process for deciding when a case is not meri- 
torious and then dropping it. 

Not your division, but the Criminal Division, you know, brought 
a case, a very famous case against our — the organizers of the Salt 
Lake Olympics, and the case was dismissed after the presentation 
of evidence. It was horribly humiliating, and there was 5 million 
bucks in it or so in attorneys' fees for the defendants. 

We had another FTC case in Utah where there were a couple of 
million dollars spent in defense fees, and the case was dropped at 
the end of the — at the most humiliating presentation of evidence 
I've ever seen. It's a huge responsibility that I hope you — I'm sure 
you're concerned about. But I just throw it out because I worry a 
bit about the prosecutorial power, which is overwhelming. 

Mr. McKeown, can you give us a bit of an update on Cobell. I 
actually haven't had a lot of complaints about it recently. So I sus- 
pect it's not in such a terrible state. But where are we there, and 
what do we need to worry about? 

Mr. McKeown. Mr. Chairman, if it's okay, I would like to defer 
to my colleague, who actually manages the Cobell litigation. 

Mr. Cannon. That's right. That's right, it did — I was trying to 
get you off the hot seat here. 

Mr. Keisler. No, it's my pleasure. Mr. McKeown and I share In- 
dian trust litigation because the Civil Division handles Cobell, 
which is the lawsuit brought by the class of individual account 
holders, and the Environment and Natural Resources Division han- 
dles the tribal trust cases, which are very similar in a lot of ways, 
but brought by the tribes. 
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You know, the litigation has been ongoing since 1997. It has 
been, you know, regrettably an unusually contentious piece of liti- 
gation, as you know, Mr. Chairman. And we have several matters 
right now pending or recently decided by the Court of Appeals, 
which I think will help shape the litigation going forward. 

Most notably, in the fall, the Court of Appeals issued a decision 
vacating an injunction that would have defined in a particular way 
that kind of accounting the Department of the Interior would have 
to do that the Department of the Interior estimated would cost $10 
billion to $14 billion to account for accounts that have at present 
about $400 million in them. 

The Court of Appeals said that one of the things that has to be 
taken into account in deciding what kind of accounting to do is the 
cost because there’s always going to be a tradeoff between what 
you do and how accurate you make sure it is and what it’s going 
to cost. And that Interior Department is owed a certain degree of 
deference in making that tradeoff. So we thought that was a very 
positive decision. 

We have issues before the Court of Appeals now. In particular, 
there’s been a District Court order requiring the shutdown of Inter- 
net connectivity at several offices and bureaus within the Depart- 
ment of the Interior, and we’ve appealed that. And that was argued 
a couple of weeks ago. And we’re awaiting a decision on that. 

So there is certainly ongoing activity in the case. 

Mr. Cannon. Perhaps one of you would know, this shutting down 
of Internet access is terrifically difficult for Interior or for users. 
Are there other things going on here in this case now that are dis- 
ruptive to the Interior Department? 

Mr. Keisler. Well, yes. Your Honor. Or 

Mr. Cannon. I wish. 

Mr. Keisler. Yes, Mr. Chairman. 

Mr. Cannon. No, actually, I like my job. [Laughter.] 

Mr. Keisler. It’s an old habit. I’m used to the other forum. But, 
yes, there are. 

For example, there was an order issued which has been stayed, 
but if it were to go into effect would require that the Department 
of the Interior include in every written communication it sends out 
that might reach any member of the class, regardless of what the 
subject matter is — education, health, whatever — a statement that 
all trust-related information may be unreliable. 

So regardless of whether it’s about something related to an inte- 
rior school system that is run that goes to the parents or a benefit 
form for a particular program, it would be required to bear this leg- 
end, all trust-related information must — you know, may be unreli- 
able. 

We have appealed that. We sought a stay. The Court of Appeals 
has stayed it and heard argument on that issue, too. 

There are also quite a few people who serve or have served at 
the Department of the Interior or the Department of Justice who 
are currently subject to orders to show cause why they should not 
be held in contempt. That’s obviously a difficult personal situation, 
but I think, you know, there’s nothing more I can say about that. 
Right now, those proceedings will run their course. 
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So, yes, there are other issues that are pending that have been 
difficult for the Department of the Interior. 

Mr. Cannon. Is Judge Lamberth still the trial judge on this 
case? 

Mr. Keisler. Yes, sir. 

Mr. Cannon. Have you made any motions to change judges? 

Mr. Keisler. We requested that the Court of Appeals — in one of 
our most recent appeals, we requested that when it remand the 
case, it direct that the case be reassigned to a different District 
Court judge, and that request is pending with the Court of Ap- 
peals. 

Mr. Cannon. Thank you. 

Mr. White, just one question. Could you give us a sense of what's 
going on with bankruptcy? WeVe had a couple of stories in my dis- 
trict about the plummeting number of filings. I suspect that's be- 
cause many people filed early, and now we have a little bit of a 
dearth. 

But are we into this long enough to have a sense of — any kind 
of sense what the effect is going to be? 

Mr. White. Well, I think the initial indications are positive, and 
I'll give a couple of examples. But you're quite right that the num- 
bers of filings have gyrated quite a bit since just prior to October 
17th. We had a bulge of almost three quarter of a million cases 
filed in the 4 weeks leading up to bankruptcy reform and only 
about 140,000 cases in the 5 months thereafter. 

Obviously, it's still too early, with regard to passage of time and 
number of filings, to draw any firm conclusions, but we'd suggest 
that there have been two positive signs as we begin implementing 
and enforcing the provisions of bankruptcy reform that were given 
to us. 

First, with regard to means testing. Of the cases, what we're 
finding is that in the means test, the subjective formula that the 
debtor's financial statements are put through, we're finding that 
about 10 percent of the chapter 7 cases that filed are found to be 
presumed abusive. So it's a helpful — it's a helpful indicator and 
identifier of abuse. 

But the statute has given us flexibility, looking at special cir- 
cumstances and other factors, that we don't have to file motions to 
dismiss in cases that we don't think merit it. So in 7 out of 10 of 
those cases that are presumed abusive that aren't voluntarily dis- 
missed by debtors, we are filing motions. 

Now, again, it's a small universe of cases at this point. But the 
numbers, the percentages, they seem to make sense. The system 
seems to be working. We have an up and running system. The true 
test will be when the filings go up. 

Also in the area of credit counseling, which is a major innovation 
in the bankruptcy reform statute. In fact, it is potentially one of 
the most far-reaching and positive consumer protections in the 
statute. We have approved, as I say in the testimony, almost 400 
credit counselor and debtor education providers. 

So the capacity has been there with the small number of filings. 
We still need to do more to ensure that as filings go up that we 
are able — we able to solicit and approve applications from capable 
providers. 
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One of the concerns we had early on and that this Subcommittee 
expressed at the hearing last — last summer was also that unscru- 
pulous providers, because it has been a troubled industry, not be 
approved. We think weVe done a pretty good job with regard to 
screening out unscrupulous providers and, in fact, have gotten posi- 
tive statements to that effect, even public statements from some of 
the consumer organizations. 

So we think that the start of the process with credit counseling, 
and debtor education likewise, has some positive signs. Too early, 
but we do think we're off to an excellent start and there's an infra- 
structure there. The true test will come as filings go back up. 

Mr. Cannon. Ten percent presumed abusive seems to be on the 
upper edge of what we were anticipating. Is that a temporary 
thing? Do you think that's going to go down? Or does that — I mean, 
obviously, this is an odd period, when you had so many pre-filings. 

Mr. White. Right. Yes. 

Mr. Cannon. Do you think that number is going to hold, or is 
there reason to think it would change? 

Mr. White. It would be too — I don't think I could give an in- 
formed response to that question because the one thing we can 
probably guess about the filers that we have now is that it's an 
anomalous group because we had that bulge of 725,000 cases. So 
I wouldn't dare make projections from that number. 

Mr. Cannon. Thank you. Are there any issues that have come 
up that have been difficult to implement that we need to maybe 
take a look at in adjusting the bill? 

Mr. White. Not at this point, Mr. Chairman. If, with the passage 
of time and more experience, we believe that there could be greater 
clarity or changes in the statute, then we would make those sug- 
gestions. But I have nothing to recommend at this time. 

Mr. Cannon. Just one more question. Mr. McKeown, you men- 
tioned that much of ENRD's caseload involves defending Federal 
agencies. Would you give a typical example of ENRD's involvement 
in defending Federal agencies? 

Mr. McI^OWN. Oh, I think the best example, Mr. Chairman, is 
the defensive litigation we've done with the President's Healthy 
Forest Initiative. In one project for the Biscuit fire in Oregon, we 
successfully defended nearly a dozen requests for preliminary in- 
junctions in six different lawsuits. And as you well know, if you can 
bat that kind of an average defending against PI requests, that's 
something to be very proud of. 

And since it's a presidential initiative, we're particularly proud 
that we were able to do that for our client. 

Mr. Cannon. Thank you. 

We have several written questions we will submit to you based 
upon their relevance. We appreciate your being here today, appre- 
ciate the job that you're doing, and thank you for coming. 

And with that, this Committee will be adjourned. 

[Whereupon, at 4:04 p.m., the Subcommittee was adjourned.] 



APPENDIX 


Material Submitted for the Hearing Record 

Prepared Statement of Paul D. Clement, Solicitor General of the United 
States, United States Department of Justice, Washington, DC 

Mr. Chairman and Members of the Subcommittee: Thank you for inviting me to 
submit testimony regarding the Office of the Solicitor General in connection with 
the Committee’s hearing. 


I. THE SOLICITOR GENERAL’S DUTIES 

When Congress created the position of Solicitor General in 1870, it expressed high 
ambitions for the Office: the Solicitor General is the only officer of the United States 
required by statute to be “learned in the law,” 28 U.S.C. Section 505. The Com- 
mittee Report accompan 3 dng the 1870 Act stated: “We propose to have a man of suf- 
ficient learning, ability, and experience that he can be sent . . . into any court 
wherever the Government has an interest in litigation, and there present the case 
of the United States as it should be presented.” 

In modern times, the Solicitor General has exercised responsibility in three gen- 
eral areas. 

1. The first, and perhaps best-known, function of the Solicitor General is his rep- 
resentation of the United States in the Supreme Court. The late former Solicitor 
General Erwin Griswold captured the nature of this responsibility in observing: 

The Solicitor General has a special obligation to aid the Court as well as serve 
his client. ... In providing for the Solicitor General, subject to the direction 
of the Attorney General, to attend to the “interests of the United States” in liti- 
gation, the statutes have always been understood to mean the long-term inter- 
ests of the United States, not simply in terms of its fisc, or its success in par- 
ticular litigation, but as a government, as a people. 

This responsibility, of course, includes defending federal statutes challenged as 
unconstitutional on grounds that do not implicate the executive branch’s constitu- 
tional authority when a reasonable defense exists. The Solicitor General also de- 
fends regulations and decisions of Executive Branch departments and agencies, and 
is responsible for representing independent regulatory agencies before the Supreme 
Court. 

The Supreme Court practice of the Solicitor General includes filing petitions for 
review on behalf of the United States. In this regard, as the Supreme Court has 
stated: 

This Court relies on the Solicitor General to exercise such independent judg- 
ment and to decline to authorize petitions for review in this Court in the major- 
ity of the cases the Government has lost in the courts of appeals. 

The Solicitor General also responds to petitions filed by adverse parties who were 
unsuccessful in the lower federal courts in criminal prosecutions or civil litigation 
involving the government. Where review is granted in a case in which the United 
States is a party, the Solicitor General is responsible for filing a brief on the merits 
with the Court, and he or a member of the Office presents oral argument before 
the Court. The Solicitor General also files amicus curiae, or friend-of-the-court, 
briefs in cases involving other parties where he deems it in the best interest of the 
United States to do so. Although most amicus filings occur only after review has 
been granted, the Solicitor General also submits amicus briefs at the petition stage 
when invited by the Court to do so or, in rare instances, when Supreme Court reso- 
lution of the questions presented may affect the administration of federal programs 
or policies. The Supreme Court requested the Solicitor General to file an amicus 
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brief at the petition stage 14 times during the October Term 2004 and has done so 
13 times during the current Term (2005). The Solicitor General generally seeks and 
receives permission to participate in oral argument in those cases in which the gov- 
ernment has filed an amicus brief on the merits. 

2. The second category of responsibilities discharged by the Solicitor General re- 
lates to government litigation in the federal courts of appeals, as well as in state 
appellate courts. With the exception of those government agencies granted inde- 
pendent litigation authority in the lower courts, authorization by the Solicitor Gen- 
eral is required for all appeals to the courts of appeals from decisions adverse to 
the United States in federal district courts. The Solicitor General’s approval is also 
required before government lawyers may seek en banc, or full appellate court, re- 
view of adverse decisions rendered by a circuit court panel. Additionally, govern- 
ment intervention or participation amicus curiae in federal appellate courts (as well 
as state appellate courts) must be approved by the Solicitor General. In addition, 
once a case involving the government is lodged in a court of appeals, any settlement 
of that controversy requires the Solicitor General’s assent. In cases of particular im- 
portance to the government, lawyers from the Office of Solicitor General will directly 
handle litigation in the lower federal courts. Recent examples include the Microsoft 
antitrust appeal, important criminal sentencing issues when addressed by the 
courts of appeals en banc, and cases involving enemy combatants. 

3. In the third category of responsibilities are decisions with respect to govern- 
ment intervention in cases where the constitutionality of an Act of Congress has 
been brought into question at any level within the federal judicial system. In such 
circumstances, 28 U.S.C. Section 2403 requires that the Solicitor General be notified 
by the court in which the constitutional challenge has arisen and be given an oppor- 
tunity to intervene with the full rights of a party. 


The various decisions discussed above for which the Solicitor is responsible are 
arrived at only on the basis of written recommendations and extensive consultation 
among the Office of the Solicitor General and affected offices of the Justice Depart- 
ment, Executive Branch departments and agencies, and independent agencies. 
Where differences of opinion exist among these components and agencies, or be- 
tween them and the Solicitor General’s staff, written views are exchanged and meet- 
ings are frequently held in an attempt to resolve or narrow differences and help the 
Solicitor General arrive at a final decision. Where consideration is given to an ami- 
cus curiae filing by the government in non-federal government litigation in the Su- 
preme Court or lower federal appellate courts, it is not uncommon for the Solicitor 
or members of his staff to meet with counsel for the parties in an effort to under- 
stand their respective positions and interests of the United States that might war- 
rant its participation. 

II. ORGANIZATION OF THE SOLICITOR GENERAL’S OFFICE 

The Office of the Solicitor General, when fully staffed, consists of 48 individuals, 
of whom 22 (including the Solicitor General) constitute its permanent legal staff and 
the remainder serve in managerial, technical, or clerical capacities. Of the 22 attor- 
neys, four are Deputy Solicitors General, senior lawyers with responsibility for su- 
pervising matters in the Supreme Court and lower courts within their respective 
areas of expertise. Seventeen attorneys serve as Assistants to the Solicitor General. 
These lawyers are assigned a “docket” of cases presenting a wide spectrum of legal 
problems under the guidance and supervision of the Deputies. Additionally, OSG 
employs four lawyers who are recipients of the Bristow Fellowships, a one-year pro- 
gram open to highly qualified young attorneys, generally following a clerkship with 
a federal court oif appeals’ judge. Bristow Fellows assist the Deputies and Assistants 
in a variety of tasks related to the litigation responsibilities of the Office. All of the 
attorneys in the Office have outstanding professional credentials. 

The authorized personnel levels and budget of the Office of the Solicitor General 
have remained relatively stable in recent years. The Fiscal Year 2007 funding re- 
quest level is 49 workyears and $9,977,000. 

Most of these funds are committed for nondiscretionary items. For example, only 
two items, personnel-related costs and GSA rent, consume over 85 percent of the 
budget. However, the Office is employing various strategies to offset the otherwise 
rising costs, such as re-engineering our brief preparation process, modifying service/ 
maintenance contracts and reducing overtime costs. 
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HI. OFFICE WORKLOAD 

The following statistics may provide a helpful way of measuring the Office’s heavy 
workload given the relatively small staff of attorneys. During the most recent com- 
pleted Term of the Supreme Court, the October 2004 Term (July 1, 2004 to June 
28, 2005), the Solicitor General’s Office handled approximately 3,237 cases in the 
Supreme Court. We filed full merits briefs in 58 cases considered by the Court (and 
presented oral argument in 52 of those cases), ^ which represented 69% of the cases 
that the Supreme Court heard on the merits in that Term. The government pre- 
vailed in 73% of the cases in which it participated. We filed 22 petitions for a writ 
of certiorari or jurisdictional statements urging the Court to grant review in govern- 
ment cases, 911 briefs in response to petitions for certiorari filed by other parties, 
and waivers of the right to file a brief in response to an additional 2,230 petitions 
for certiorari. In response to invitations from the Supreme Court, we also filed 16 
briefs as amicus curiae expressing the government’s views on whether certiorari 
should be granted in cases in which the government was not a party. The above 
figures do not include the Office’s work in cases filed under the Supreme Court’s 
“original” docket (cases, often between States but involving the federal government, 
in which the Supreme Court sits as a trial court), and they also do not include the 
numerous motions, responses to motions, and reply briefs that we filed relating to 
matters pending before the Court. 

During this same one-year period, the Office of the Solicitor General reviewed 
more than 2,455 cases in which the Solicitor General was called upon to decide 
whether to petition for certiorari; to take an appeal to one of the federal courts of 
appeals; to participate as an amicus in a federal court of appeals or the Supreme 
Court; or to intervene in any court. Thus, during this one-year period, the Office 
of the Solicitor General handled well over 5,722 substantive matters on subjects 
touching on virtually all aspects of the law and the federal government’s operations. 

IV. CONCLUSION 

In carrying out the foregoing responsibilities, the other members of the Office and 
I have endeavored to adhere to the time-honored traditions of the Office of the Solic- 
itor General — to be forceful and dedicated advocates for the government, as well as 
officers of the Court with a special duty of candor and fair dealing. 


^ Of the 58 merits briefs filed, some were consolidated resulting in 1 oral argument. 
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Response to Post-Hearing Questions from Michael A. Battle, Director, Ex- 
ecutive Office for United States Attorneys, United States Department of 
Justice, Washington, DC 



U.S. Bepartment of Justice 

Office of Legislative Affairs 


Office of the Asjjislanl Attorney General 


Washington, D.C, 20330 


September 15, 2006 


The Honorable Chris Cannon 
Chairman 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 205 1 5 

Dear Mr. Chairman: 

Please find enclosed the Department of Justice’s responses to questions directed to 
Michael Battle, Director of the Executive Office for United States Attorneys, following the 
Subcommittee’s Oversight Hearing on the ReauthoriTiation of the Department of Justice on 
April 26, 2006. 

The Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, there is no objection to the submission of this proposal. Please do 
not hesitate to call upon us if we may be of additional assistance. 


Sincerely, 

William E. Moschella 
Assistant Attorney General 


Enclosure 

cc: The Honorable Melvin L. Watt 
Ranking Minority Member 
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HOUSE COMIVUTTEE ON THE JUDICIARY 
SUBCOIVIMITTEE ON COMMERCIAL AND ADMEVISTRATIVE LAW 

"Oversight Hearing on the Re authorization of the Department of Justice, Executive 
Office for United States Attorneys” 

April 26, 2006 


RESPONSES TO FOLLOW-UP QUESTIONS FOR THE WTUTTEN RECORD 
TO MICHAEL A. BATTLE 
DIRECTOR, 

EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS 


1, What efforts have the United States Attorneys taken to combat bankruptcy 
fraud? What more can be done to encourage the Department of Justice and 
United States Attorneys to target and prioritize this offense? While it is 
understandable that resources are limited, and terrorism is an obvious 
national priority, can we afford to place a lesser emphasis on a crime that 
leads to considerable economic loss and which, in large part, motivated the 
Congress to adopt strong Bankruptcy reforms? Would increasing penalties 
help focus the attention of prosecutors? Can criminal provisions be modified 
so that serious bankruptcy fraud is punished at a level commensurate to its 
harm on society, perhaps by considering amendment to the Racketeering 
Influenced and Corrupt Organizations Act? 


Answer : The United States Attorneys have taken significant and appropriate steps to 
combat bankruptcy fraud. These steps include the following; 

1) Each United States Attorney’s Office (USAO) has designated an Assistant 
United States Attorney (AL'SA) as the point of contact for bankruptcy fraud cases 
pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 
(“BAPCPA”). This will facilitate communication among investigative agencies, the 
Bankruptcy Trustees and the USAO regarding bankruptcy fraud issues and cases within 
each district. 

2) Since October 17, 2005, BAl^CPA’s effective date, the Executive Office for 
United States Attorneys (EOUSA) has met with the Executive Office for United States 
Trustees (EOUST), the Department of Justice’s Criminal Division, the Federal Bureau of 
Investigation (FBI), and the Inspectors General of several other Departments to facilitate 
greater communication among the Departmental components and with other investigative 
offices, and to promote the creation of additional and more effective local bankruptcy 
working groups. 


1 
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3) In February 2006, EOUSA’s Office of Legal Education conducted a three-day 
bankruptcy fraud seminar for AUSAs across the country. The seminar covered debtor, 
trustee and creditor fraud, as well as evidentiary issues, trial and sentencing strategy, 
interaction among various government agencies and the use of task forces. In December 
2005, the same office held a three-day seminar on bankruptcy for support staff, covering 
basic bankruptcy issues. 

4) EOUSA sends out a quarterly bankruptcy newsletter to the US AOs and to other 
Department of Justice components. The newsletter includes discussion of various 
bankruptcy issue.s, including bankruptcy fraud cases. 

5) Bankruptcy fraud seminar training materials and updates are posted to 
EOUSA’s intranet website on bankruptcy. 

6) The National Bankruptcy Fraud Working Group, made up of AUSAs, Assistant 
United States Trustees, FBI agents, and representatives of other investigative agencies, 
has the goal of meeting annually to discuss issues and trends involving bankruptcy fraud. 

7) The US AOs continue to prosecute bankruptcy fraud cases vigorously. In 
Fiscal Year 2005, for example, USAOs brought bankruptcy fraud charges against 139 
defendants in 107 cases. ^ 

In terms of what more can be done to prioritize bankruptcy fraud, we note that the 
Department of Justice will continue to have annual training for AUSAs and to share 
information w^ith USAOs, as well as to work with FOUST, FBI, and the IRS. EOUSA is 
working with EOUST to assist with statistical reporting requirements and to identify 
priority matters. It should also be noted that bankruptcy fraud matters can generate 
investigations that result in charges well beyond the scope of the original bankruptcy 
fraud. We agree that bankruptcy fraud is an important issue; and given all the steps 
described above, we believe that it is being fairly addressed. Regarding penalties, we 
believe that current statutory penalties are generally appropriate and we do not believe 
that higher penalties would result in more prosecutions. Similarly, although 
modifications can always be made, we believe that current criminal bankruptcy 
provisions are adequate. 


2. United States Attorneys play a key role in the development and success of 
Weed and Seed programs around the country. Has this program been 
successful and is it expanding to fit the desire and need of local communities? 


' This number includes cases where charges were brought under 18 U.S.C. §§ 152-157, 1341 and 

1343 (mail and wire fraud), and 1962 (racketeer influenced and corrupt organization provisions), but not 
other types of charges that may be related to bankruptcy fraud, such as tax fraud. 
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Answer : United States Attorneys are central to the Weed and Seed strategy, serving both 
as main points of contact for Weed and Seed sites and as facilitators of community-based 
coalitions and cooperation. The United States Attorneys have been honored to facilitate 
this program, which is so important in their communities. 

The Community Capacity Development Office (CCDO), part of the Office of Justice 
Programs, has tracked Weed and Seed's impact on crime. In the Spring of 2003, Weed 
and Seed grantees were asked to select the top three crime issues in their neighborhoods 
and to provide a series of data for each type of crime, including: (a) two years of crime 
statistics before the implementation of the Weed and Seed strategy; (b) crime statistics 
for the year that the Weed and Seed site actually started operations; and (c) up to three 
years of post-implementation crime statistics. This data was then compared to reported 
crime in surrounding neighborhoods and jurisdictions without Weed and Seed Programs. 

The data show that, initially, crime statistics increased in the Weed and Sees sites 
immediately following Weed and Seed implementation. That is understandable due to 
greater police manpower, community policing programs and more arrests and 
prosecutions as a result of the Weed and Seed Program. Crime in Weed and Seed 
neighborhoods began to decrease, on average, late in the first year after Weed and Seed 
implementation, and continued to decrease in the second and third years thereafter, such 
that, by the third year after implementation, crime in Weed an Seed neighborhoods was 
well below the crime levels in the surrounding non- Weed an Seed areas. Further analysis 
shows that offense types for which reports are self-generated, either through police 
knowledge of incidents (e.g.y homicides) or by victims {e.g., aggravated assaults), decline 
more quickly than crimes that are historically underreported (e.g., burglary) or are 
typically discovered only after long-term investigative activity (e.g., drug offenses or 
gang-related crimes). 


Chart One: Weed and Seed Site vs. Jurisdiction Crime 
Average Variation from Pre-Implementation Mean 

39 Sites in 34 Jurisdictions 
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Although tentative, this finding suggests that special police emphasis, community 
policing, and neighborhood cooperation mth the police can have a positive impact, even 
in the toughest parts of town. 

The entire Weed and Seed Crime Pattern Data Analysis report can be found at: 
http://www.irsa.org/weedandseedinfo/studies other/ irsa-crime-pattern.pdf 


3. Weed and Seed was never intended as a perpetual federal program. It was 
intended to inject federal law enforcement and social support resources into 
a willing and participating locality. Are Weed and Seed localities becoming 
involved to the extent that when federal resources are reduced these localities 
aggressively assume the burden of bettering their own neighborhoods? 

What has happened when federal resources are no longer available? 


Answ^er : CCDO encourages sites to view' Weed and Seed funding as an important tool to 
help launch a collaborative effort to address a unified community vision. Weed and Seed 
sites are required to prepare a sustainability plan to ensure continued positive 
performance and a change in quality of life for residents in the community after funding 
ceases. Sustainability planning is linked with implementation of the local site strategy. It 
compels the Steering Committee to outline steps needed to continue the overall strategy 
beyond the Weed and Seed designation. Emphasis is on maintaining an effective 
operating structure, demonstrating community impact, and securing ongoing resources to 
support Strategies. CCDO does not currently have a mechanism to track sustainability 
once site funds have been exhausted. In the future, CCDO will be able to monitor the 
post-funding progress of self-selected graduate sites. These sites will be able to retain 
certain benefits of participation in the Weed and Seed program, such as continued 
technical assistance and funding to attend Weed and Seed conferences. In exchange, the 
sites will certify the continued implementation of a Weed and Seed strategy as evidenced 
by the active Steering Committee members and a list of accomplishment in the four 
Weed and Seed elements: law enforcement, community policing, prevention/intervention 
and treatment, and neighborhood restoration. 


4. There has been considerable discussion in the past about the deleterious 
effect of the so-callcd McDade law. This law' provides that federal 
prosecutors are subject to state laws and rules, as well as federal court rules 
in each state where the prosecutor engages in his duties. The concern has 
been that subordinating federal prosecutors to state bar restrictions would 


4 



69 


undercut the national law enforcement effort How' has the situation 
developed for federal prosecutors? If not well, can we expect the 
Department to seek modification of the statute? 

Answer : Many USAOs continue to informally report frustration in investigating and 
prosecuting criminal cases as a result of the 1998 passage of 28 U.S.C. § 530B, which not 
only required prosecutors to abide by the professional ethics rules of the state where they 
carry out their prosecutorial duties, but also negated the Department's previous reliance 
on its own regulation concerning the permissible range of contacts with represented 
persons. This frustration seems to be more evident in the white collar and corporate fraud 
context. There, AUSAs and investigators appear to he hampered from talking to 
corporate whistle blowers and other corporate employees when, for example, the 
company retains counsel in the same or a similar matter. Similarly, in the context of civil 
investigations, state rules governing ex parte contacts are frequently invoked by 
defendants and tend to have a chilling effect on the Government’s ability to investigate 
wrongdoing and fraud on the federal treasury. Although it is hard to quantify the extent 
to which USAOs continue to be impeded and hindered, USAOs continue to report their 
frustration with 28 U.S.C. § 530B. 


5. How many Assistant United States Attorneys have been detailed to or are 
utilized in assisting the work of the Office of Immigration Litigation (OIL)? 
What is the backlog of cases in that office and if it has increased why so? 
Could the Assistant Unite States Attorneys who are doing work for OIL be 
better utilized assigned to some of the areas in which you are seeking 
manpower increases? 

Answer : The precise number of AUSAs assigned to assist the work of OIL is not readily 
available. Except for USAOs along the Southwest Border, all USAOs have been tasked 
with preparing some of the responsive briefs for the immigration appeals normally 
handled by OIL and the US AO for the Southern District of New York (SDNY), which 
traditionally had handled immigration appeals arising in the Second Circuit. 

Collectively, USAOs arc assigned an average of approximately 260 overflow briefs each 
month. Overflow briefs are allocated to each USAO based on the number of AUSAs 
employed by the USAO. United States Attorneys exercise discretion over the allocation 
of overflow immigration briefs among their respective AUSAs. 

In terms of the backlog of cases, as of September 14, 2005, the Second Circuit had a 
backlog of immigration appeals of approximately 5,000 cases. The Second Circuit last 
fall implemented new procedures to deal with the backlog, which included placing all 
immigration cases involving an asylum claim on a non-argument calendar. The USAO 
for SDNY and OIL both distribute overflow immigration appeals to USAOs across the 
country. 
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Removal orders issued by the Executive Office for Immigration Review’s Board of 
Immigration Appeals (Board) are defended in the federal courts by OIL (and in the 
Second Circuit by the US AO for SDNY). A removal order normally follows a hearing 
before a Department Immigration Judge, with an appeal to the Board by one of the 
parties. The Government is represented during the administrative process by attorneys 
fi-om the Department of Homeland Security (DHS). Removal orders may be challenged 
in the United States Circuit Courts by aliens filing review petitions. At present, more 
than 11,000 review petitions are filed in the Circuit Courts annually. 

The number of removal orders challenged in the federal courts has grown over 600% 
since 2001. This increase has been caused by the stepped-up enforcement efforts by the 
Department of Homeland Security and the rapid rise in the rate at which aliens have 
appealed Board decisions to the courts of appeals (from 6% in fiscal year 2001 to 29% in 
fiscal year 2005). The primary reason for the rise in immigration caseload is, in short, 
not a “backlog,” but is instead a surge in federal immigration litigation that is likely to 
continue.” 

Finally, in terms of the utilization of AUSAs, in November 2004, then Deputy Attorney 
General James Comey asked all litigating components in the Department of .Justice to 
assume some of the load of OIL cases. The Department’s Fiscal Year 2007 budget 
reflects an increase in resources for OIL. Assuming the 2007 budget is approved and 
OIL receives the resources, the burden on US AOs to prepare immigration appeals will be 
diminished. 


6. What efforts has the Department’s Office of Overseas Prosecutorial 

Development Assistance and Training taken to shape the legal terrain of 
post-war Iraq through the conduct of workshops for those who might be 
future leaders of that country? I understand that this office is under the 
direction of the Criminal Division, and 1 also understand that it is probably 
above your pay-grade to make suggestions as to whether that office would be 
better located elsewhere in the Department. However, would not the 
Advocacy Institute, which already trains federal prosecutors (not to mention 
the personnel of other components of the Department), be more suited to 
such a task? Do you have any observations? 

Answer : Thank you for this opportunity to discuss with you the work of the Justice 
Department’s Office of Overseas Prosecutorial Development, Assistance and Training 
(OPDAT) in post-war Iraq. This response will also explain why OPDAT is a necessary 
and integral component of the Department’s Criminal Division. 

OPDAT’s mission is to assist foreign partners in developing justice sector institutions 
that whll comply with international norms, standards, and best practices, and result in 
strong U.S. partner countries in the fight against terrorism and transnational crime. Since 
the mid-1990s, the Justice Department, through OPDAT, has developed in-house 
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capacity to provide justice sector developmental and programmatic assistance, including 
technical assistance and training, on a global basis to foreign partners. For example, 
OPDAT has assisted host countries in making fundamental criminal procedure reforms; 
establishing adversarial as opposed to inquisitorial criminal justice systems; advancing 
the judicial, prosecutorial, and investigative capacities of host countries; and creating 
national strategies to combat transnational crimes, such as terrorism and terrorism 
financing, money laundering, corruption, organized crime, trafficking in persons and 
narcotics, cyber crime, and intellectual property crime. 

OPDAT’s assistance programs are funded by the U.S. Department of State and the 
United States Agency for Intemalional Development (USAID), and are designed to 
address specific partner country needs. They are carried out in a variety of ways, 
including but not limited to in-country assignments of experienced U.S. prosecutors who 
work directly with host government officials on either a long-term (one year or more) 
basis as Resident Legal Advisors, or on a short-term basis as Intermittent Legal Advisors; 
in-country assessments by teams of U.S. experts; bi-lateral and multi-lateral conferences 
and workshops; assistance on legislative reform; and skills development programs. 

In the post 9-11 era, it is critical that the criminal justice sector assistance to foreign 
governments provided by OPDAT and the Department of Justice be well coordinated, 
integrated, and strategically aligned with our national security and Jaw enforcement 
interests. In order to draw upon the broad range of expertise within the Department and 
to ensure that the proper level of coordination is achieved for this important task, it is 
essential that OPDAT’s functions be carried out from a central location within Criminal 
Division’s central authority at the Departmental level in Washington, DC. 

In Iraq, OPDAT’s assistance program began in April 2003, when OPDAT RLAs helped 
reconstitute the Iraqi criminal justice system by providing assistance and training to the 
Iraqi judiciary. 

Initially, OPDAT sent a team of judges, prosecutors, court administrators, and defense 
attorneys to assess the Iraqi court system and to assist in establishing a judicial review 
commission that evaluated the credentials of approximately 869 Iraqi judges. At the end 
of the process, 135 judges were removed due to Ba’athist Party affiUation and/or 
evidence of corruption. Since May 2003, OPDAT RI^As, who are federal prosecutors 
with significant trial experience and investigative skills, have been assigned to Baghdad 
to provide assistance to Iraqi judicial personnel on rule of law issues. Specifically, RLAs 
worked to establish the independence of the judiciary under the newly- formed Higher 
Juridical Council (HJC) and provided assistance on a daily basis at the Central Criminal 
Court of Iraq (CCCI) in Baghdad, building the CCCTs capacity to investigate and 
adjudicate insurgency, corruption, and serious felony cases. In addition, RLAs attended 
Rule of Law working group meetings at the mission, providing assistance and legal 
advice to the Embassy, MOT-I (Multi-National Force - Iraq) and other U.S. government 
agencies. 
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At this time, the OPDAT RLA program consists of seven RJAs. Two RJ.As serve at the 
embassy in Baghdad, acting as liaisons with the Chief Judge of the HJC, providing 
assistance and training to judiciary assigned to the CCCI, and offering legal advice as 
needed to Embassy personnel, federal agents, and others regarding Iraqi criminal law and 
procedure. Four RLAs currently ser\'e as Rule of Law Coordinators in Provincial 
Reconstruction Teams (PRTs) in Iraqi provinces. In this role, these RLAs work with the 
local Judges and police officials to identify md address obstacles to transparent, efficient, 
and effective administration of justice. OPDAT’s RLAs serve in Mosul, Kirkuk, Hilla, 
and Baghdad PRTs. Within the next three weeks an RLA will be assigned to Baquba 
PRT. Additional RLAs will be deployed in Fall 2006. 

Since 2003, OPDAT RLAs in Iraq have provided and coordinated a host of training 
seminars and workshops. RIAs have geared training to specific needs of judges, police 
officers, public corruption investigators, coalition forces, and embassy personnel on 
topics as diverse as collection and custody of evidence (including forensics), Iraqi 
criminal procedure and penal code, crime scene investigations, and more. A complete list 
of training sessions coordinated or taught by OPDAT RLAs is attached. 

As demonstrated by the description of OPDAT’s work in Iraq, its programs are typically 
multi-dimensional and reflect the strategic priorities of DOJ and the Criminal Division. 
Further, OPDAT provides a bridge between the Department’s law enforcement goals and 
that of the U.S. interagency community in Washington. Indeed, OPDAT coordinates and 
works daily with components of the Department of Justice, the federal law enforcement 
community, and the interagency community. 

For example, to fulfill its mission, OPDAT relies heavily on such Department 
components as the Criminal Division, the Civil Rights Division, EOUSA, and the United 
States Attorneys’ Offices, to staff the positions and training programs that OPDAT 
administers. Within the Criminal Division, OPDAT regularly works with the 
Counterterrorism, Asset Forfeiture and Money Laundering, Organized Crime and 
Racketeering, Domestic Security, Child Exploitation and Obscenity, Public Integrity, 
Fraud, and Computer Crime and Intellectual Property Sections, as well as the Office of 
International Affairs and the Office of Enforcement Operations, to provide substantive 
guidance to the personnel deployed overseas as well as expert presenters for conferences 
and workshops conducted abroad. In the recent six-month period from September 6, 

2005 through March 6, 2006, a total of 138 Criminal Division attorneys participated in 78 
OPDAT programs overseas. Further, the Criminal Division personnel on whom OPDAT 
relies to implement its programs are often the same individuals who represent the 
Department at international fora and who negotiate the international law enforcement 
instruments that serve as a common point of reference for international cooperation. 
Criminal Division attorney participation is an integral part of OPDAT’s overseas 
programs. 
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Additionally, OPDAT works extensively with federal Law enforcement agencies 
headquartered in Washington, D.C., including the Department’s law enforcement 
components — the FBI, the Drug Enforcement Administration, the Bureau of Alcohol, 
Tobacco, Firearms and Explosives, and the U.S. Marshals Service - as well federal law 
enforcement agencies of the Departments of Treasury and Homeland Security, and the 
various Offices of Inspectors General within the U.S. executive branch. OPDAT also 
draws on substantive expertise provided by other executive branch agencies and offices, 
such as the Department of State, the Office of Government Ethics, and the Securities and 
Exchange Commission, and by the U.S. courts through the Federal Judicial Center and 
the Administrative Office of the U.S. Courts -- all of which are based in Washington. 

Moreover, OPDAT is in frequent direct contact with its funders at the State Department 
and USAID. OPDAT regularly meets with State and AID officials to discuss program 
plans, funding availability, goals and objectives, and performance measures. These 
meetings are an extremely important piece of the funding process. Also located in 
Washington are various OPDAT grantees, including the American Bax 
Association/Central European and Eurasian Law Initiative, ABA/Asia and the American 
University TRACC (Transnational Crime and Corruption Center), with whom OPDAT 
headquarters staff meets regularly to discuss work being done in the field by the grantees. 

OPDAT headquarters staff also participates in a number of Washington, DC-based 
interagency and planning working groups. These groups formulate recommendations to 
senior executive branch officials. The senior-level decisions taken and policies 
developed as a result of those recommendations are fully reflected in the training and 
technical assistance provided by OPDAT. 

Further, OPDAT headquarters coordinates study tours to the U.S. by foreign justice 
sector officials. These study tours, which focus on criminal justice sector issues and best 
practices, typically begin or end in Washington, with meetings with DOJ experts. 
Additionally, OPDAT coordinates DOJ’s participation in the State Department’s 
International Visitors Program (IVP). OPDAT headquarters staff ensures that IVP 
participants, usually high-ranking foreign officials, meet with appropriate DOJ officials, 
who can help the IVP participants understand and learn about U.S. justice system 
procedures and practices. Both OPDAT-arranged study tours and the IVP program allow 
foreign and U.S. officials to exchange ideas and make connections for future contacts and 
coordination. In the six-month period from September 6, 2005 through March 6, 2006, 
OPDAT arranged meetings for 672 international visitors comprising 95 international 
delegations with 227 Criminal Division attorneys and officials, including appointments 
for the Indonesian Attorney General, the Indonesian Minister for Law and Human Rights, 
and the Bulgarian Minister of the Interior. In FY 2005, OPDAT coordinated 
appointments for 1,484 foreign visitors with 644 Department attorneys. 
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OPDAT is much more than an office tliat provides “training.” As part of the Criminal 
Division, it is advantageously situated to provide critical international justice sector 
assistance that focuses on capacity building resulting in sustainable institutions. Through 
OPDAT-rendered programmatic assistance, the Justice Department builds strong partners 
with whom wc can work to combat terrorism and other transnational crimes. 
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Response to Post-Hearing Questions from Peter D. Keisler, Assistant Attor- 
ney General, Civil Division, United States Department of Justice, Wash- 
ington, DC 



U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General Washington, D.C 20530 

August 11, 2006 


The Honorable Chris Cannon 
Chairman 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

Attached are the responses to follow-up questions submitted to Mr, Peter D. Keisler, 
Assistant Attorney General, Civil Division, U.S. Department of Justice, following the 
Subcommittee’s April 26, 2006 oversight hearing on the “The Department of Justice: Executive 
Office for U.S. Attorneys, Civil Division, Environment and Natural Resources Division, 
Executive Office for U.S. Trustees, and the Office of the Solicitor General.” 

We hope that this information is helpful. Please do not hesitate to contact this office if 
we may he of further assistance. 


Sincerely, 

William E. Moschella 
Assistant Attorney General 


Attachment 

cc : The Honorabl e Mel vin L . Watt 

Ranking Member 
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WRITTEN RESPONSES OF 
PETER D. KEISLER 
ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 
DEPARTMENT OF JUSTICE 

BEFORE THE 

SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW 
COMMITTEE ON THE lUDlCIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 

CONCERNING 

BUDGET AND RESOURCE NEEDS 
OF THE JUSTICE DEPARTMENT CIVIL DIVISION 
FOR FISCAL YEAR 2007 


RESPONSES TO WRITTEN QUESTIONS FROM CHAIRMAN CANNON 
Office of Immigration Litigation 

Regarding funding that the Department of Justice is requesting to support an additional 86 
attorneys to be utilized in support of the Office of Immigration Litigation (OIL), rather than 
simply creating more attorneys to defend cases that federal courts for good reason seem to be 
more and more skeptical of, is there an ongoing effort to improve deficiencies in the 
administrative process that produces so many indefensible cases? 

As the number of cases reaching the federal courts has continued to increase, government 
attorneys defending decisions of the Board of Immigration Appeals have had to face 
simultaneous or near simultaneous briefing deadlines in numerous cases. Attorneys in the 
Division’s Office of Immigration Litigation (OIL) often have less than a week to review the 
administrative records in their cases and to develop the best possible responsive briefs. Even 
though these attorneys operate at a capacity far exceeding normal expectations, the Department 
has had to enlist all of its litigating divisions, as well as U.S. Attorney’s Offices, to brief cases to 
avoid defaulting on large numbers of briefs. 

Although this practice allows the government to keep pace with briefing deadlines, one 
consequence is that many cases arc briefed by attorneys who are not experts in immigration law 
and who lack the background and experience necessary to spot problem cases that should not be 
defended in the federal courts. Moreover, OIL attorneys often have too little time to give the 
reasoned consideration that the cases deserve. An additional 86 attorneys will help alleviate this 
problem and improve the overall quality of the government’s briefs, as well as the quality of the 
cases the government defends in the federal courts, because more time will be available to 
identify and deal with the problem cases. 
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In addition, the Department is addressing the issue of judicial skepticism of certain 
aspects of the administrative adjudicatory process. In January 2006, Attorney General Gonzales 
directed the Deputy Attorney General and the Associate Attorney General to conduct a 
comprehensive review of the Immigration Courts and the Board of Immigration Appeals. As 
part of this review, the Department will examine the quality of decision-making by the 
immigration court system. Moreover, the Department has met, and will continue to meet, with 
representatives of the federal circuit courts to listen to and address their concerns. 

It should also be noted that the Administrative Office of the U.S. Courts reports that the 
federal circuit courts sustain roughly 86% of the decisions of the Board of Immigration Appeals 
in those cases that are appealed and resolved on the merits. 

How will the addition of 86 new attorneys devoted to defending the kinds of cases cited hy Judge 
Posner, which we discussed at the hearing, have a positive effect on stemming the tide of cases 
coming out of the immigration courts and the BIA? 

The additional 86 attorneys for the Office of Immigration Litigation (OIL) will not reduce 
the numbers of cases being decided by immigration judges and by the Board of Immigration 
Appeals. As explained above, however, these additional attorneys will provide a critical boost in 
reducing the number of cases “outsourced” from OIL, and to allow those attorneys - who are the 
government’s immigration litigation experts - more time to consider whether cases should be 
defended or briefed. More time will also allow these experts to more carefully articulate the 
government’s litigating positions in their briefs, thereby better serving the judiciary. 

False Claims Act 

What are the monetary resources demoted hy the Department of Justice for FCA matters? 
Specifically, for FY's 2004, 2005 and 2006, how much money for FCA enforcement was 
allocated to: the Civil Division, the U.S, Attorneys Office, and the FBI? 

The United States Attorneys’ Offices (US AOs) do not track their civil efforts or resources 
by statute such as the False Claims Act. Instead, civil cases are tracked by program type. The 
program that incorporates False Claims Act cases is Affirmative Civil Enforcement (ACE). 
Although a significant portion of the ACE casework conducted by the US AOs involves bringing 
actions under the False Claims Act, the ACE Program includes other important program areas 
including commercial litigation, civil rights, civil penalties, environmental, fraud, land/real 
property, and torts cases when the United States is not the defendant. All information below 
regarding the USAOs reflect efforts in ACE only. 
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The fol lowing chart shows the dedication of monetary resources to the above-listed 
components by year. 


FCA Monetary Resources 


FY2004 

FY2005 

FY 2006 

Civil Division 

$ 19, 829,000 

$21,748,000 

$ 22,777,000 

U.S. Attorneys^ 

$ 58,432,229 

$ 57,605,690 

$ 57,337,910 





Total 

$ 78,261,229 

$ 79,353,690 

$80,114,910 


The FBFs accounting system is not set up in a way that can track False Claims Act cases as the 
Civil Division and US Attorneys do. However, the FBI’s efforts toward enforcement of the False 
Claims Act fall under its Government Fraud Program. The primary false claims areas are in 
defense contracting and health care fraud. The FBI has put in place a policy whereby it 
investigates government fraud cases when they meet one or more of the following conditions: 

• there is a potential loss of over $ 1 million; 

• the matter involves a public safety issue; 

• addressing the crime problem will have a significant impact on the community; 

• the potential exists for a terrorism nexus; or 

• a federal agency requests assistance that is necessary and reasonable. 


How much of the money that was allocated in FYs 2004, 2005 and 2006 for FCA cases 
originated from the: DOJ appropriation, HCFAC, and other (specify). How much money was 
allocated in FY's 2004, 2005 and 2006 for FCA cases to the Civil Division and the U.S. 
Attorneys offices for the FCA cases from: DOJ's Appropriation, HCFAC and other (specify)? 

The following charts break out FCA monetary resources by source as well as by year and 
organization. "Three percent" refers to amounts credited to the Department’s Working Capital 
Fund, which consists of up to 3 percent of all amounts collected pursuant to civil debt collection 


^ These figures represent the total amount of funds specifically allocated for, or otherwise 
expended by, the USAOs on ACE cases. 
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litigation activities, in accordance with Sec. 1 1013 of the 21st Century Department of Justice 
Appropriations Authorization Act, Pub. L. No. 107-273, 


FCA Monetary Resources 


FY2004 

FY2005 

FY2006 

DOJ appropriation 

$ 3,066,000 

$ 3,780,000 

$ 3,769,000 

HCFAC 

$ 6,637,000 

S 7,843,000 

$ 11,829,000 

Three Percent 

$ 10,126,000 

S 10,125,000 

$ 7,179,000 

Civil Dhlsion - Total 

$ 19,829,000 

$21,748,000 

S 22,777,000 


FCA Monetary Resources 


FY2004 

FY2005 

FY2006 

DOJ appropriation^ 

$25,968,000 

S 25,303,690 

$23,805,910 

HCFAC’ 

$ 10,032,000 

$ 10,032,000 

S 10,032,000 

Three Percent 

$ 22,432,229 

$ 22,270,000 

$ 23,500,000 

U.S. Attorneys - Total 

$ 58,432,229 

$ 57,605,690 

$ 57,337,910 


How was the amount referenced in the above allocated to the different U.S. Attorneys offices? Also, 
how do the amounts allocated compare to the FCA workload in each office? 


^ This figure represents the amount of direct appropriation expended by US AOs on pcrsomicl costs 
for ACE over and above the USAOs’ HCFAC and Three Percent Fund allocations. This figure does 
not include amounts expended from direct appropriations on litigation expenses and overhead over 
and above the HCFAC and Three Percent Fund allocations. These costs expended from direct 
appropriations are not separately tallied by program area. 

^ This figure represents 33 percent of the HCFAC allocation to US AOs, which was dedicated to 
civil health care fraud enforcement. 
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As stated above, the US AOs do not track the number of False Claims Act cases handled, so 
a comparison of FCA workload and the allocation of resources is not possible. ACE positions were 
allocated to the US AOs in FY 1995 and FY 1996. Health Care Fraud positions, which include civil 
health care fraud enforcement, were allocated in FY 1997. During each allocation a number of 
factors were taken into consideration including the number of agents in the district, district 
population, ACE allocations previously received, the past commitment by the USAO to ACE, 
expressed need by the USAO, and district size. Additionally, each USAO has the ability to dedicate 
additional resources towards ACE from its direct appropriations. Finally, when funding permits, a 
USAO that is faced with a case having significant litigation costs that would deplete its existing 
litigation budget may request additional one-time funding to support the costs of that case. 

How many Civil Division staff attorneys, both in terms of number of attorneys and attorney work 
hours, were assigned to FCA matters for FY 2004, 2005 and 2006? 

The attorneys in the Commercial Litigation Branch, Fraud Section, are assigned full-time to 
False Claims Act matters. Specifically, the numbers of those attorneys and their aggregate hours are 
as follows for fiscal years 2004, 2005, 2006: 

FY 2004: 70 attorneys, 146,000 hours 
FY 2005: 69 attorneys, 144,000 hours 
FY 2006; 77 attorneys, 160,000 hours 

What priority’ does the Department give to health fraud cases, including FCA cases? 

One of the Attorney GeneraFs top law enforcement priorities is addressing fraud in 
connection with federally- funded health care programs. There has been a longstanding commitment 
to health care fraud enforcement and, like corporate fraud, it is a top priority in the Department's 
efforts to tackle white collar crime. This includes not only criminal prosecutions but also cases 
under the FCA, our primary civil enforcement statutory tool. 

Our efforts in this area are vital to saving lives, stopping physical harm, and replenishing an 
increasingly strained health care payment system. We have provided extensive training to 
Department attorneys around the country at the National Advocacy Center and in Washington on 
health care fraud issues- I can assure you, as Deputy Attorney General Paul McNulty has assured 
the Congress, that the Department will continue to develop these eases, work proactively with our 
law enforcement partners to foreclose future fraud schemes, and diligently investigate allegations 
brought to us by qui tarn relators as we proceed together in the fight against health care fraud- Our 
historical success in this area is readily demonstrated m the recoveries we have obtained under the 
FCA for health care fraud. From the start of F Y 2003 through the end of F Y 2005, we obtained 
over S3 billion, representing a third of the total $9.1 billion recovered for health care fraud since 
1986. In addition, the Department has vigorously enforced the Federal Food, Drug, and Cosmetic 
Act with respect to health care fraud, and has obtained criminal and civil fines and forfeitures, 
through judgments and settlements, of more than $870 million from January 2001 to the present. 
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How many cases did DOJ have on its docket involving pharmaceutical companies in 2004, 2005 
and 2006? 

Because we do not track cases in this manner Division- wide or Department-wide, we cannot 
provide a number that encompasses the entire Civil Division or the entire Department. 

Nevertheless, we have identified over 1 80 matters involving fraud allegations against 
pharmaceutical manufacturers and other entities since we began tracking these matters in late 2004. 

In addition, the Civil Division’s Office of Consumer Litigation (OCL) handles investigations 
under the Federal Food, Drug, and Cosmetic Act and related statutes. Many of those investigations 
are separate from the FCA cases being handled by the Division's Commercial Litigation Branch. 
During Fiscal Year 2004, OCL used 5 Vi FTEs for pharmaceutical fraud cases. In FY 2005, OCL 
had 7 ‘A FTEs working on those cases, and we estimate that OCL will expend 9 FTEs working on 
those cases in 2006. 

Does the Department have a strategy for resolving these cases in a timely manner? If so, please 
explain. 

The Department is firmly committed to investigating the pharmaceutical caseload as 
expeditiously as possible. To that end, the Civil Division has spearheaded an effort to coordinate 
investigations throughout the country, to assign attorneys within the Division to work with the U.S. 
Attorneys or monitor cases that are under investigation, to train Department attorneys and others on 
issues arising in the pharmaceutical caseload, and to monitor developments in statc-and privately- 
initiated pharmaceutical litigation. We work with the affected federal agencies, the states, and 
criminal and civil Assistant United States Attorneys, and we have earmarked significant funding for 
pharmaceutical investigations and litigation. 

Moreover, the Civil Division has hosted three conferences for its attorneys, Assistant United 
States Attorneys from around the country, FDA and other federal agency personnel, and state 
representatives to coordinate and move these cases along. To date the results have been impressive 
- over $4.5 billion recovered for all federal, state, criminal and civil claims. We are making every 
effort to insure that we make our decisions on litigation or resolution in a timely manner, consistent 
with the needs of any related criminal investigation as well as the complexities of the cases, the 
resources required to determine whether fraud has been committed, and, if so, the nature and extent 
of that fraud. 

Would you consider the establishment of a new branch in the Civil Division for Affirmative Civil 
Enforcement, including the FCA? 

Under its current structure, the Department and the Division have achieved success in its 
False Claims Act enforcement efforts. The Civil Division and the United States Attorney’s offices, 
working with relators and their lawyers, have used the False Claims Act and its qui tarn provisions 
to recover $15 billion since those laws were strengthened in 1986. In five of the past six fiscal 
years, we have recovered over a billion dollars. With the addition of eight new^ attorneys in the last 
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few months there arc now 77 attorneys in Washington, D.C., and many more throughout the 
country, who arc dedicated fiill-timc or part-time to investigating and litigating False Claims Act 
cases. 


The Civil Division's Commercial Litigation Branch, Fraud Section is led by a Senior 
Executive Service Branch Director and Deputy Branch Director, both of whom work on affirmative 
civil enforcement cases full-time. They work under the supervision of a Deputy Assistant Attorney 
General and the Assistant Attorney General, both of whom are closely involved in setting policy and 
making strategic decisions in significant cases. That office has devoted substantial time and energy 
into joint training and coordination between those personnel in Washington, D.C. and in the United 
States Attorneys’ offices, whether at the National Advocacy Center in South Carolina or in 
Washington. The cooperation between and among the Civil Division and the U.S. Attorneys is 
excellent, and the results we have achieved in False Claims Act enforcement support this. Because 
of this excellent cooperation and success, we believe that the establishment of a new branch is not 
necessary at this time. 


Decentralization 

Following the Subcommittee ‘s 2001 hearing, the Subcommittee questioned the Civil Division on 
how best to maximize Justice Department resources. In particular, the query was whether Assistant 
U.S. Attorneys should be transferred from Main Justice to US. Attorney offices in the field. The 
Civil Division responded that it '"has and will continue to explore opportunities for 
decentralization. " 

What efforts has the Civil Division made to explore areas for potential decentralization since 2001? 
Has further decentralization occurred, and if so, please describe this process and the results 
achieved. 

Civil litigation is highly decentralized within the Department of Justice. Each year, the 
Department receives roughly 100,000 new cases and matters. The vast majority of these arc handled 
by the U-S. Attorney offices in the field; the Civil Division retains only a small portion of this work, 
approximately 5 percent of the cases at the trial level. Beginning in 2002, the Department 
conducted an extensive study of the allocation of attorney resources among the litigating divisions 
and the United States Attorneys. As a result of this study, the Department transferred six attorney 
positions from the Civil Division to the United States Attorneys, Since that time, our experience 
largely confirms that the Department has been allocating resources in a manner that maximizes its 
ability to handle the vast number of cases around the country, while still allowing the Department to 
handle particularized matters from Washington, D.C. when it is efficient to do so. 

For example, the Department of Justice employs standards to guide the activities of the Civil 
Division and other litigating divisions to avoid redundancy and target cases toward the component 
best equipped to handle them. Generally speaking, the Civil Division handles cases that are in 
specialized courts, are multi-jurisdictional, require very specific substantive expertise, have 
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significant national policy implications > or require uniform irealment. This complements the 
Division’s centralized, specialized design while recognizing that the United States Attorneys are the 
more appropriate litigators for other types of cases. 

The Civil Division works closely and effectively with the United States Attorneys in many 
major cases. For example, in large scale litigation such as nationwide health care fraud cases where 
many districts are involved, the Civil Division often serves in a coordinating and advisory role while 
the United States Attorneys are at the front lines. Another example would be a case handled by a 
U.S. Attorney requiring a short-term need for special expertise or additional resources that the Civil 
Division can provide. 

In the past, immigration litigation was handled mostly by the Civil Division’s Office of 
Immigration Litigation, which has many years of expertise in this specialized area. However, the 
sharp increase in immigration litigation over the past five years has severely taxed the Division's 
attorney resources. In order to handle the large number of cases, the Civil Division has been 
delegating a much increased number of immigration cases to the United States Attorneys. While 
this arrangement has enabled the Department to handle the workload, it is less than ideal. Among 
other things, it reduces the ability of United States Attorneys to prosecute the criminal and civil 
cases they normally handle. The budget request pending before Congress, if approved, will enable 
the Civil Division to retain a large number of cases that it is now delegating to United States 
Attorneys. 
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Response to Post-Hearing Questions from Matthew J. McKeown, Principal 
Deputy Assistant Attorney General, Environment and Natural Resources 
Division, United States Department of Justice, Washington, DC 


TLS. Department of Justice 

% O n ce of Leg i ali ve A f fairs 


Office of the A ssisiam Attorney General 


D.C. 20530 


June 5, 2006 


The Honorable Chris Cannon 
Chairman 

Subconamittee on Commercial and Administrative Law 
Committee on the Judiciary 
U.S, House of Representatives 
Washington, D.C, 20515 

Dear Mr. Chairman; 

Enclosed please find responses to questions posed to Mr. Matthew McKeotvii, 
Principal Deputy Assistant Attorney General for the Environment and Natural Resources 
Division of the Department of Justice, following Mr. McKeown's appearance before the 
Subcommittee on April 26, 2006. 

Tliank you for the opportunity to supplement Mr. McKeown’s testimony. We 
hope that this information is helpful to you. Lite Office of Management and Budget has 
advised that there is no objection to the presentation of these responses from the 
standpoint of the Administration's program. If we may be of additional assistance, please 
do not hesitate to contact this office, 


Sincerely, 

Cyj^sJjL 

William E. Moschclla 
Assistant Attorney General 


Enclosure 

cc: The Honorable Melvin L, Watt 
Ranking Minority Member 
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ANSWERS BY PRINCIPAL DEPUTY ASSISTANT ATTORNEY GENERAL 
MATT McKEOWN TO QUESTIONS FOR THE RECORD FROM 
HEARING ON “THE DEPARTMENT OF JUSTICE: EXECUTIVE OFFICE 
OF THE UNITED STATES ATTORNEYS, a\TL DIVISION, 
ENVIRONMENT AND NATURAL RESOURCES DIVISION, 
EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES, AND 
OFFICE OF THE SOLICITOR GENERAL” 

SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW 
HOUSE COMMITTEE ON THE JUDICIARY 
APRTI. 26, 2006 

1) Please provide an update on the Indian Trust cases. The statute of limitations for 
the filing of a suit on the Indian Trust cases is quickly approaching, at the end of 
this year, have you seen an increase in these types of cases? Are you expecting an 
increase as the deadline to file approaches? 

(A) I appreciate the opportunity to provide an update on these important cases. The Division 
represents the United States in thirty-two tribal trust lawsuits brought by some t^^’enty- 
nine different Indian Tribes, which involve claims for more than $220 billion. These 
lawsuits allege that the United States has mismanaged tribal assets and failed to provide 
“historical accountings” of the monies collected, managed and disbursed by the United 
States on behalf of the Tribes. The Division has settled two tribal trust cases, as well as 
portions of another case, and is in settlement discussions with a number of other Tribes. 

The statute of limitations to which you refer is the one under which tribes may bring suit 
based on the provision by the Department of the Interior of the results of the Tribal Trust 
Funds Reconciliation Project. That statute is currently scheduled to expire on December 
31, 2006. Its previous expiration date was December 31, 2005. Ten tribes filed nine 
lawsuits in December, 2005, before the statute was extended. We believe it is reasonable 
to expect that additional Tribal trust cases will be filed by December 31, 2006. There are 
currently over 250 Tribes that have potential trust claims that have not yet filed suit. 

2) Our National Parks are places of great beauty, national pride, and recreation. 
Unfortunately, they have also been a place of increased criminality. Public lands, 
especially those which share a national border, have shown evidence of poaching of 
animals and timber, areas of access for illegal immigrants, arc potential avenues for 
terrorist activity and perpetrators, and are used by manufacturers and traffickers 
of drugs. What resources within your Division arc used for the purpose of 
prosecution of these criminal activities on Public Lands? Do you believe that there 
are sufficient amounts of law' enforcement in these areas, or is more necessary? 

(A) This question raises serious issues about one of this nation’s greatest natural resources - 
its public lands - and I appreciate tlie opportunity to address these issues. The Division’s 
Environmental Crimes Section, in conjunction with United States Attorneys’ Offices 
throughout the country, prosecutes environmental and natural resource ciimes w'herever 
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they occur, including on public lands. While the Division recognizes that the other types 
of criminal activity referenced in this question can, and do, occur on public lands, the 
Division’s expertise and jurisdiction is based on subject matter rather than geography. 
Other t^pes of criminal activity would be addressed by other Divisions in the Department 
of Justice. The question of whether there are adequate law enforcement resources to 
police the public lands is an important one, but one better addressed by the Department of 
the Interior, which has that law enforcement responsibility, 

3) How would you describe the differences in your Division’s approach to Property 
Rights and Takings since the Kelo case? 

(A) The Supreme Court’s recent decision in Kelo v. City of New London, CT raised crucial 
questions about the fundamental rights at issue in takings cases, and t appreciate the 
opportunity to address the impact of that decision. The Kelo case involved condemnation 
of private property for purposes of resale, pursuant to state and local authorization aimed 
at redevelopment of New London. The Supreme Court held that the city’s disposition of 
the condemned property in Kelo was a public use within the meaning of the T akings 
Clause. Kelo is not directly relevant to our activities since the Congressional 
authorizations pursuant to which the Division acts do not authorize acquisitions for any 
uses similar to that authorized in Kelo\ nor axe such condemnations ever conducted for 
purely economic purposes. Rather, our current eminent domain caseload involves 
condemnation for such purposes as federal court houses, inclusion within the Everglades 
National Park, and international border stations and fences. In addition to direct 
condemnations, this Division also defends “inverse condemnation” claims brought by 
property owners who contend that some act of the United States has interfered with the 
use and enjoyment of their property. Although the attention the Kelo decision received 
has increased the awareness of property owners of the impact of governmental actions, 
we have not seen any appreciable change in the number of new inverse condemnation 
case filings. While the Kelo decision has not had a direct effect on how w^e approach our 
direct or inverse condemnation cases, it reminds us of ihe fundamental rights at issue in 
all such cases. 

4) The requested budget for your Division has an increase of only 2.2 percent this year. 
I understand that 45% of the Environment Division’s cases are defensive and 
therefore nondiscretionary. Do you have sufficient resources for your civil and 
criminal enforcement efforts? 

(A) We are sati sfi ed that the Admini stration’ s budget request will provide the Division with 

the necessary resources to perform the jobs we are asked to do in the coming fiscal year, 
both in the defensive and enforcement arenas. 

5) Would you provide an example of the t> pe of case in which the Environment 
Division might partner with a state attorney general for a joint enforcement action? 
How would penalties or awards be split in this situation? Would the Division 
receive the bulk of any award? 
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(A) I appreciate the opportunity to provide more information on the Division’s practice of 

working with states to leverage our resources and increase our effectiveness through joint 
enforcement actions. One example of such a partnership is the recent settlement of 
claims against Wal-Mart Stores, Inc. - the nation’s largest retailer and one of its largest 
commercial developers - concerning discharge of storm water from construction sites 
covering 24 locations in nine states. The Division w as joined by the States of Tennessee 
and Utali in settling these claims. Wal-Mart will pay a civil penalty of $3.1 million, 
undertake a supplemental environmental project to protect sensitive wetlands or 
waterways, and implement a $62 million compliance program that includes requirements 
for construction planning, training, inspections, and record keeping. This settlement is 
serving as a model in ongoing negotiations with other large commercial and residential 
developers who regularly engage in substantial construction activities. 

With respect to allocation of penalties and aw^ards in joint enforcement actions, we divide 
the penalty to reflect the division of labor between the Division and the state enforcement 
agencies. This often means a 50-50 split, but that may change in any particular case 
depending on w'ho takes the lead in the litigation, 

6) You mentioned that one of ENKD’s responsibilities is to protect the public fisc. 

Would you give an example of a case in which ENRD w'orked to protect taxpayer 
resources? 

(A) Protecting the American taxpayer from invalid or overbroad monetary claims against the 
United States is one of the Division’s most important responsibilities, and I am happy to 
provide an example of such a case. U.S. v. 17,69 Acres of Land in San Diego County 
concerned land condemned by the Border Patrol, via the Anny Corps of Engineers, for 
construction of a second fence and patrol zone along the San Diego-Tijuana border. The 
landowner claimed just compensation between $48 and S72 million based on a claim that 
the best use of the land was for development as a NASCAR racetrack stadium. The 
United States’ appraiser testified that the value of the property was $265,400 as bolding 
for future industrial use. After a three-week trial, the jury returned a verdict that just 
compensation for the taking was just over SI .2 million. 
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Response to Post-Hearing Questions from Clifford, J. White, Acting Direc- 
tor, Executive Office for United States Trustees, United States Depart- 
ment OF Justice, Washington, DC 



U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attomey General 


tVashington, D.C. 20530 


September 27, 2006 


The Honorable Chris Cannon 
Chairman 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 
Lf.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Please find enclosed the Department of Justice’s responses to questions directed to 
Clifford White, Director of the Executive Office for United States Trustees, following the 
Subcommittee’s Oversight Hearing on the Reauthorization of the Department of Justice on 
April 26, 2006. 

The Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, there is no objection to the submission of this proposal. Please do 
not hesitate to call upon us if we may be of additional assistance. 


Sincerely, 


William E. Moschella 
Assistant Attorney General 


Enclosure 

cc: The Honorable Melvin L. Watt 
Ranking Minority Member 
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RESPONSES TO FOLLOW-UP QUESTIONS FOR THE WRITTEN RECORD 
TO CLIFFORD J. WHITE III, DIRECTOR OF THE 
EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES 


HOUSE COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW 

"Oversight Hearing on the Reauthorization of the Department of Justice, 
Executive Office for United States Trustees” 

April 26, 2006 


QUESTIONS SUBMITTED BY THE HONORABLE CHRIS CANNON 
IN GENERAL 

1. Effective April 30, 2005, Lawrence Friedman resigned his position as Director of the 
Executive Office for United States Trustees. It is now more than one year later and 
this position has yet to be filled. Why has no one yet been named to be the 
permanent Director of the Program? 

The Attorney General appoints the Director of the Executive Office for U.S. Trustees. I 
became Acting Director of the Executive Office upon the departure of Lawrence Friedman on 
May 1, 2005, and exercise the full authority of the position. The Department cannot comment on 
specific personnel decisions . 

2. Historically, the Program was headed by a Director and a Deputy Director. It now 
appears that, in addition to these two positions, the Program is also headed by a 
“Principal Deputy Director.” 

When was this position created? 

The organization chart creating a Principal Deputy Director for the United States Trustee 
Program was approved by the Attorney General on May 14, 2002. 

What is the difference between a “Principal Deputy Director” and a “Deputy- 
Director”? 


As noted in the reorganization proposal submitted to the Department on March 1 3, 2002, 
the Principal Deputy Director has responsibility for overseeing the activities of the 95 United 
States Tnistec field offices, as well as the Program’s administrative functions. The Deputy 
Director position has responsibility for overseeing the offices of the General Counsel, Review 
and Oversight, and Research and Planning in the Executive Office, as well as coordinating and 
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implementing the Program’s high profile initiatives, facilitating the agency’s ability to keep pace 
with the historically high caseload, and preparing for implementation of bankruptcy reform. 

Why is the additional Deputy position necessary? 

The second Deputy Director position was created in 2002 to permit the Principal Deputy 
Director to focus greater attention on the operations of the Program’s 95 field offices, The 
reorganization occurred as the Program was shifting its focus to combating fraud and abuse in 
the bankruptcy system through its national civil enforcement initiative and developing local civil 
enforcement strategies. The reorganization permits the Principal Deputy Director to work more 
closely with the 2 1 United States Trustees by providing assistance in the development of regional 
management and enforcement plans; ensuring that the Program’s major initiatives and policy 
direction are implemented locally; and assessing and evaluating field activities by the standards 
established under the Government Performance and Results Act. 

What are the salaries respectively paid to the Director, Principal Deputy Director, 
and Deputy Director? 

The Director, Principal Deputy Director, and Deputy Director positions at the Executive 
Office are classified as positions within the Senior Executive Service (SES). Effective January 
2006, the rales of basic pay for members of the SES in agencies with a certified SES 
Performance Appraisal System range from a minimum of $109,808 to a maximum of $165,200. 

3. How many detailees within the Program were utilized in 2005? For what 

expenditures are detailees reimbursed when on detail? Please provide a breakdown 
of these expenditures. 

The Program utilizes detailees in a variety of ways to staff its offices and to perform 
critical functions. The length of time for a detail can vary from several days to several w’eeks or 
months. 


Detailees w'ere utilized extensively in the implementation of the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA) to develop 
policies and procedures, train field office staff, and review applications of credit 
counseling and debtor education providers. With just six months between the 
passage of the BAPCPA and the effective date of the majority of its provisions, 
time was of the essence and, absent hnmediate funding to staff the Program’s new 
functions, detailees solved workload issues and enabled a seamless integration 
betw^een the Program’s regions and its headquarters in the area of policy 
development. Since the effective date of BAPCPA, detailees continue to be 
utilized to staff the Credit Counseling/Debtor Education Unit until permanent 
staff can be hired. Without the commitment of the staff detailed to that unit, the 
Program would not be able to carry out its new^ responsibilities. 
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• Because of the relatively small size of most Program offices and regions, details 
are often used to provide temporary expertise and assistance to individual regions 
and offices. For example, when Region 13 (Kansas City) had a large, difficult 
chapter 1 1 case filed in 2005, an Assistant U.S. Trustee with extensive experience 
in handling such cases was dispatched from Brooklyn to assist with important 
aspects of the case. When field offices have critical vacancies (e.g., due to a 
resignation, a retirement, or an illness), the Executive Office coordinates detailees 
from other field offices to handle the staffing exigency. 

• At the Executive Office, the Program has used details to fill vacant leadership and 
senior staff positions. Bringing talented field personnel to the Executive Office 
on a rotational basis and utilizing those talents to lead key offices, including the 
Office of General Counsel, the Office of Review and Oversight, and other senior 
management positions, brings a practical legal perspective to the Program’s 
headquarters operations and provides leadership development opportunities for 
talented field personnel. 

During FY 2005, the Executive Office coordinated 1 1 2 temporary duty travel (TDY) 
details for the purposes identified above, as well as three Extended TDY assignments in 
Washington, D.C. Detailees are reimbursed for their expenses in accordance with General 
Services Administration and Department of Justice travel regulations and policies. This includes 
reimbursement for transportation, lodging, and meals and incidental expenses (M&IE) at the 
applicable government rates. For those employees on Extended TDY assignments, the Program 
contracts for lodging and reimburses M&lE expenses at a reduced rate. Costs are limited to no 
more than 75 percent of the TDY government rate. 

4. What is the cost of publication of the Program’s Annual Report of Significant 
Accomplishments? Do other Justice Department components publish similar 
reports? Tf so, please identify these components. 

The cost of publishing 6,000 copies of the F Y 2004 Annual Report was $32,304.37. The 
Program’s report was published through the Government Printing Office, which charged its 
standard rates for in-house design services and obtained publishing services through competitive 
bidding. The Program does not have information regarding the publications of other components 
of the Department of Justice. 

5. The FY 2006 budget request exceeded the prior year’s request by $11.8 million. A 
substantial portion of that increase was for an item denominated “GSA Rent” in the 
amount of $6,411 million. The FY 2007 budget request with respect to GSA Rent 
reflects an increase of only $1,267 million. Please explain the difference between 
these twn requests. 

The U.S. Trustee Program operates in 21 regions with 95 offices nationwide and an 
Executive Office in Washington, D.C. The GSA rent estimate includes the cost of the Program’s 
office space, as well as costs associated with the rental of approximately 160 administrative 
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hearing rooms where section 34 1 statutorily-mandated meetings of debtors and creditors are 
held. In recent years, the Program has had to expand both the size and the number of 
administrative hearing rooms paid for through GSA rent, as bankruptcy filings have grown and 
the ability to find free space for section 341 meetings has declined. 

The rent estimates included in the FY 2006 and FY 2007 budget requests were developed 
using the Department of Justice’s FIRM system. In calculating the annual rent estimates, 
inflationary factors are applied to the various components of the rent, e.g,, office rent, leased 
parking, contract parking, basic security, building-specific security, and the National Capitol 
Region surcharge rate, which includes projected tax escalation costs that are borne by tenants. 
The annual rent estimates also factor in the number of anticipated lease expirations for both 
offices and administrative hearing rooms; projected required moves to federal buildings or 
courthouses; projected office expansions and the acquisition of new administrative hearing 
rooms, including the dates that such moves and expansions will occur; and the annualization 
costs for moves/expansions that occurred in the previous fiscal year. For FY 2006 and FY 2007, 
the Program estimated that lease expirations would generally increase the annual rent of a 
particular office properly by approximately 30 percent and of a meeting room by approximately 
15 percent. Because the rent estimates are dependent on all of the factors listed above, they vary 
from year to year. 

The Program believes that the rent estimates included in its FY 2006 and FY 2007 budget 
requests may be overstated. This occurs because occupancy dates slip from the projections that 
are included in the initial budget presentation that is developed nearly two years in advance, the 
costs of new leases come in below the estimates, and general escalation factors are not applied 
consistently nationwide. The Program is working to refine its rent estimates. Based on updated 
data, the Program believes that more realistic rent estimates for FY 2006 and FY 2007 are 
$24,897,024 and $28,03 1,443, respectively. The Department has recently deployed a new rent 
system that will assist components in better estimating annual rent costs, and the Program’s 
Facilities Management Staff and Budget Staff are working together to monitor actual rent 
increases to develop a more accurate method of projecting the costs of new rental properties. 

6. What is the current annual rent for the Program’s headquarters in Washington, 
DC? What is the rental rate based on the square footage of these premises? What 
was the annual rent for the Program’s previous headquarters in Washington, DC, 
for the last year that it occupied those premises? What was the rental rate based on 
the square footage of the previous premises? 

The FY 2006 annual rent for office space (45,300 rentable square feet) at the Program’s 
headquarters building at 20 Massachusetts Avenue, N.W., in Washington, D.C., is projected to 
he $1 ,976,784, a rate of $37.41 per square foot. This annual projection is based on six months of 
actual billings from the General Services Administration. In addition to the square footage 
charges, the projection includes the National Capitol Region rate for tax escalation and operating 
expenses. It does not include parking charges. Since the enactment of the BAPCPA, the 
Program has also acquired office space at 1 301 New’ York Avenue, N. W,, to house its 
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information technology contractors and at 800 North Capitol Street, NW, for its facilities and 
administrative services staffs. 

The annual rent for office space (30,354 rentable square feet) at the Program’s previous 
headquarters at 901 R Street, NW, was $1,654,016 during FY 2002 (the last full year the space 
was occupied), including the National Capitol Region rate for tax escalation and operating 
expenses. The rent did not include parking charges. The Program paid $38 .09 per square fool 
for the first two months of FY 2002 and $52.77 per square foot for the remaining 10 months of 
the fiscal year. The reason for the variation in the square footage rate was that the Program’s 
lease expired in November 2001, and the Program was subject to new higher rates for the 
majority of the fiscal year. 

The Program’s relocation to 20 Massachusetts Avenue, NW, was part of a Department of 
Justice proposed consolidation of agencies that resulted in lower rent per square foot and a more 
.secure environment for DOJ employees. The relocation proposal was submitted to and approved 
by the Appropriations Committees of the Congre.ss in accordance with section 605 of the annual 
Appropriations Act. 

FERRETING OUT FRAUD AND ABUSE 

1 . Will the Program’s refocused emphasis on dismissing chapter 7 cases for substantial 
abuse take resources away from other Program priorities^ such as detecting 
criminal fraud and abuse? 

The detection and referral of criminal fraud and abuse remains a key component of the 
Program’s efforts to promote the integrity of the bankruptcy system. In fact, in recent years, the 
Program’s work in this regard has been steadily enhanced by the Criminal Enforcement Unit 
(CREU), which w’as established in 2003 to coordinate the criminal referral responsibilities 
carried out by our 95 field offices and to directly assist prosecutors in pursuing bankruptcy 
crimes. CREU comprises four veteran federal prosecutors and a long-standing Program attorney. 

The unit ha.s made a marked difference in the quality of our criminal program by 
providing extensive training, developing resource materials, and enhancing coordination between 
agencies. Over the past year, CREU has been involved in more than 50 training programs that 
have reached approximately 1,500 people, including Program personnel, private trustees, 
prosecutors, and federal law enforcement agents. In addition, there are approximately 25 
Program lawyers prc.scntly serving as Special Assistant United States Attorneys, who are 
available to assist in the investigation and prosecution of bankruptcy fraud crimes. All of these 
criminal enforcement enhancements have occurred simultaneously with the Program’s increased 
civil enforcement efforts. 
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2. How many section 727 objections to discharge were filed last year? What were the 
outcomes of each objection? 

In FY 20[)5, the Program filed 1,301 complaints objecting to discharge. As of March 31, 
2006, 1,014 had been decided by judicial resolution and the Program was successful in obtaining 
a denial of discharge in 99.4 percent of those cases. Of the remaining 287 complaints filed, 184 
arc pending and 103 were withdrawn. A withdrawal is appropriate w'hen information received 
after the complaint is filed persuades the United States Trustee that the denial of the debtor's 
discharge should not be pursued. 

3. According to your written testimony, the Program made 744 criminal referrals 
during FY 2005. What w^as the outcome of those referrals? How many of those 
referrals were prosecuted? What were the outcomes of those prosecutions? For FY 
2004, the Program “reported approximately 528 criminal referrals.” What were the 
outcomes of those referrals? Why did the number of referrals made between FY 
2004 and FY 2005 increase by more than 40 percent? 

The chart below is based upon Program records and provides the outcome data for the 
744 bankruptcy-related criminal referrals made by the Program in FY 2005. As of May 2006, 
the data reflects that 53 referrals from FY 2005 have resulted in formal criminal charges being 
brought, 25 of which have not yet been resolved by plea, trial, or other disposition. 


OUTCOME/DISPOSITION OF FY 2005 REFERRALS 

NUMBER OF CASES 

Prosecution Declined by U.S. Attorney’s Office 

251 

Administratively Closed 

3 

With Investigative Agency 

49 

Under Review in L.S. Attorney’s Office 

388 

Formal Charges Filed (Case Still Active) 

25 

Formal Charges Filed (Case Closed) 

28 * 

- At least one guilty plea or conviction 

25 

At least one pre-trial diversion 

2 

At least one acquittal 

0 

- At least One dismissal 

2 

* One case had more than one defendant and thus more than one outcome. 
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Prior to FY 2005, the Program did not have a comprehensive database for collecting the 
full range of data related to its criminal referrals. Effective in FY 2005, however, all 95 USTP 
offices began reporting criminal referral information using a new Criminal Enforcement 
Tracking System (GETS). GETS provides comprehensive data and allows for the analysis of 
criminal referral activity, including disposition information, in a more reliable and accessible 
electronic format. With the implementation of GETS, criminal referrals reported for FY 2005 
will serve as the benchmark for all subsequent reporting years. 

As suggested above, the Program does not have complete and reliable information on 
criminal referrals and, in particular, their outcomes prior to F Y 2005. Current FY 2004 data 
indicates that 660 referrals, not 528 as reported in the Program’s budget document, were made. 
The difference in the number of referrals is attributable to a combination of data “scrubbed” as 
part of the Program’s implementation of the GETS system and a review of other databases. 
Using the updated number, there was a 12 percent increase in referrals between FY 2004 and FY 
2005, which indicates that the work the Criminal Enforcement Unit has been doing to improve 
the quality of our criminal program is providing dividends. Though not complete, available 
records indicate that convictions or guilty pleas have been obtained in at least 45 of the FY 2004 
referrals, and there are at least 20 cases still pending with charges filed. 

4, Section 1519 of title 18 of the United States Code was enacted pursuant to the 

Sarbanes Oxley Act of 2002. This provision, as you know, prohibits the destruction 
or falsification of records in bankruptcy cases and federal investigations. Has the 
Program made any criminal referrals in connection with section 1519? 

Since the enactment of 1 8 U.S.C. $ 1519 in July 2002, the Program has made 
approximately 34 criminal referrals containing allegations relating to section 1519. 

CREDIT COUNSELING 

1 . In light of concerns about the caliber of certain entities that provide credit 
counseling services, how has the Program ensured that only fully qualified 
providers will be approved by the Program? 

Given the troubled history of the credit counseling industry, tlie Program has taken very 
seriously its responsibility to ensure that only qualified agencies are approved to provide pre- 
bankruptcy credit counseling services. This new responsibility presented a unique challenge 
since credit counseling was an area in which the Program had no experience or expertise . 

In consultation with other government agencies and interested parties, the Program 
developed an application designed to gather information necessary to ensure that applicants met 
statutory stand^ds and to assist in the identification of potential problems areas. Applications 
and re-applications are carefully reviewed to exclude unscrupulous providers. For example, 
applications are reviewed to ensure that: 
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• Each organization displays elements of quality service, operates as a nonprofit, 
and has an independent board of directors. 

• Counselors have appropriate credentials {e.g.y training, experience, certifications). 

• Sessions are of adequate length; there is an opportunity for the consumer to 
interact with a counselor; and the counseling session script covers specific topics 

analysis of financial condition, repayment without re-amortization of debt, 
budgeting, and a discussion of alternatives to bankruptcy). 

Further, information on corporate status, bonds, and service agreements is independently 
verified. As a result of our scrutiny, about 200 applications have been either denied for failure to 
meet minimum requirements or have been withdrawn after further inquiry. Denials have been 
based on reasons such as: 

• Failure to produce documents in connection with an IRS audit. 

• Lack of an independent board, e.g., relatives and employees are a majority of the 
board. 

• Inappropriate tie-ins between the agency and a profit-making enterprise (personal 
enrichment), e.g., requiring debtors to obtain a credit report through a service 
owned by the principal of the agency; use of vendors controlled by principals; and 
referrals to a debt management plan controlled by a principal. 

Monitoring of agencies continues after approval. Complaints received against an 
approved agency are investigated to ensure that consumers are treated properly and that agencies 
comply with statutory requirements. Further, the Program is in the final stages of development 
of a protocol for Quality of Service Reviews, in which approved agencies will undergo a review 
of their financial practices and the quality of their counseling sessions. That protocol has been 
developed in coordination with the Internal Revenue Service and the Federal Trade Commission, 
and they are also assisting in further refining the application process. 

We are building knowledge to continue to improve our capabilities to perform these new 
responsibilities. We are pleased with our progress thus far, and have been commended by 
consumer groups for the care w-e have taken in not approving unscrupulous providers. 

2. Has the Program issued any guidelines to credit counseling agencies regarding 

whether their fees should be reduced or waived for an indigent debtor? 

The BAPCPA requires agencies to offer services regardless of an ability to pay. 

However, unlike the legislation’s in forma pauperis provision on filing fees in bankruptcy cases, 
there are no specific criteria set forth for fee w'aivers by credit counseling agencies. The 
Program has advised agencies both by email and in a Frequently Asked Question posted on our 
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Internet site that they must disclose at the beginning of a counseling session that there is an 
opportunity for a waiver of fees for qualified individuals. 

Fee schedules are reviewed as part of the Program’s application approval process and 
may be an area of inquiry if they appear unreasonable. When complaints are received regarding 
an agency’s refusal to waive a fee in an appropriate case, the Program investigates the matter. 
Agencies generally have cooperated in resolving these complaint investigations. 

The Program is now collecting information from approved providers upon re-application 
with regard to how many sessions were provided free of charge or at a reduced fee. In addition, 
as part of the post-approval audit process, the practices of agencies with respect to fee waivers 
will be reviewed. Finally, this issue will be considered as we undertake APA rulemaking with 
notice and public comment later this year. 

3. Does the fee-waiver provision present the possibility that credit counseiing agencies 
wili be forced to render services below cost? 

Agencies assert that the fee waiver provisions are forcing them to render services below 
cost. The Program does not maintain data on an agency’s actual cost of providing serv'ices. 

4. 1$ Internet counseling sufficiently adequate to educate consumers? 

The law clearly provides that an approved method of delivery for credit counseling may 
include a briefing conducted on the Internet. The Program has established special requirements 
an agency must meet to be approved to offer Internet counseling. These requirements include 
verification procedures to ensure that the proper individual is receiving counseling and a 
commitment from the agency that there will be some degree of direct interaction with the client, 
such as a follow up phone call, contemporaneous email, or instant messaging, to ensure the 
counseling was understood. The Program is also investigating the feasibility of conducting a 
study on the effectiveness of Internet counseling. 

5 . Has the Program assessed the respective benefits and detriments of Internet, 
telephone, and in-person counseiing? 

The Program has not assessed the relative merits of each of these methods of delivery of 
credit counseling services, although data is being collected as part of the re-application process 
on the number of sessions conducted in person, over the telephone, or on the Internet. The 
Program is proceeding with the Congressionally mandated study of debtor education, which will 
explore each method of delivery. 

6. Apparently, attorneys for debtors in certain instances pay the counseling fee on 
behalf of their clients directly to the credit counseling agencies. Does the Program 
view this as being problematic? What issues or concerns, if any, docs this practice 
present? What guidance, if any, has the Program provided regarding this practice 
to credit counseling agencies? 
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Unlike in 1 1 U.S.C. § 1 10 with regard to petition preparers and the collection of filing 
fees, the statute does not expressly prohibit such an arrangement between attorneys and credit 
counseling agencies. The Program has posted on its Internet site a Frequently Asked Question 
(FAQ) with respect to the issue of payment by third parties for counseling sessions. This FAQ 
states that the Program does not object to payments for credit counseling services being made by 
a person other than the consumer, so long as such payments are reasonable and comply with 
applicable laws, regulations, and ethical requirements. This position assumes that payments are 
fully disclosed, do not jeopardize the non-profit status of the credit counseling agency, and do 
not adversely affect the quality of the counseling services rendered. 

The Program is, of course, concerned about any activity that may improperly influence a 
credit counseling session or an agency. Though we have received anecdotal information about 
debtors’ counsel referring debtors to providers who issue certificates without providing adequate 
counseling on non-bankruptcy alternatives, no specific complaints that can be investigated have 
been received. We are attuned to the situation, however, and are taking steps to address this area 
of concern. First, the revised application for credit counseling agencies elicits information 
regarding w'hether a provider receives substantial referrals from a single source. We will also 
scrutinize such relationships in the post-approval audit process, and will thoroughly investigate 
specific allegations of inappropriate relationships between agencies and referring parties. 
Additionally, although there may be some question as to our authority to make a perse 
prohibition against referrals, w'e will consider this issue as wc undertake APA rulemaking with 
notice and public comment later this year in an effort to glean information about conduct that 
should be prohibited to minimize the chance of abuse. For example, some have suggested 
prohibiting debtors from using their lawyer’s computer terminal forLitemet counseling. 

DEBTOR EDUCATION 

1, Section 1 05 of the Bankruptcy Reform Act requires the Program to test the 

effectiveness of financial management training curriculum for an 18-month period 
beginning not later than 270 days after the Act’s date of enactment. What is the 
status of this evaluation? What are the six districts that have been selected for the 
evaluation? Has the Program developed the required curriculum? As required by 
the Act, has the Program consulted with a wide range of experts in the field of 
debtor education? 

The Program contracted with Educational Development Center and convened a group of 
experts in 2005, including representatives from other government agencies, the credit counseling 
industry, educational advocacy groups, universities, the bankruptcy bench, and private trustee 
organizations, to assist in the development of a model debtor education curriculum. That 
curriculum, which includes a student workbook, a facilitator’s guide, and two educational videos, 
w'as pilot tested from January to March 2006, and it is now being used and evaluated in six 
judicial districts. Those districts are the Eastern District of Virginia, Western District of 
Virginia, Northern District of Illinois, Northern District of Texas, Eastern District of 
Washington, and tlie District of New Jersey. 
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Abt Associates has been selected to conduct the independent evaluation of the model 
curriculum against two comparison curricula - one presented by the Trustees’ Education 
Network (a non-profit organization of chapter 13 trustees) and one offered by a national non- 
profit personal financial management course provider. A standard student evaluation form has 
been developed and is being administered by Abt to debtors attending the three test programs 
offered in the six judicial districts. We anticipate that a large enough sample from each of these 
groups will be collected by the end of calendar year 2006 to be able to draw some conclusions as 
to effectiveness. 

2. What U your response to the following statement from the National Association of 

Chapter 13 Trustees? 

The National Association of Chapter 13 Trustees [sicj spent a 
long and arduous effort to develop a curriculum covering 
education for chapter 13 debtors. Establishing a non-profit 
organization, created by trustees to provide this education 
program was a mission of the trustees and led to the 
establishment of the Trustee’s Education Network (TEN). 

With a permanent director, the EOUST was integral In 
incorporating trustee involvement in the development of the 
curriculum for this program and encouraging its use by 
trustees. No effort has been made by the EOUST to further 
this process. 

The Trustees’ Education Network (TEN) is anon-profit corporation which develops and 
delivers financial education courses to chapter 13 debtors. TEN was formed by chapter 13 
trustees in 1998, and a majority of its board consists of trustees appointed by the National 
Association of Chapter 13 Trustees (NACTT). 

The Program has supported debtor education in chapter 13 for many years, and that 
support continues under the current Acting Director. With the passage of the new debtor 
education requirement, the Program has strongly encouraged chapter 13 trustees to apply for 
approval as providers of instructional courses in financial management. To date, all 76 chapter 
13 trustees who have applied have been approved, and the majority of those trustees contract 
with TEN to provide the course. Additionally, the Program consulted with TEN on the 
development of our statutorily mandated debtor education curriculum, and it is one of the three 
courses included in the Program’s evaluation of the effectiveness of consumer education 
programs. 

The Program has an active liaison process with the NACTT and has closely collaborated 
on matters of mutual interest, including debtor education, for many years. The NACTT has not 
raised a concern with us about the Program’s support of TEN. 
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CHAPTER I] BUSINESS CASES 

1. With respect to chapter 11 cases, how many site visits w’ere conducted last year? 

What were the outcomes of these visits? 

The Program does not collect data on the number of site visits in chapter 1 1 cases. While 
visits of debtors’ businesses have been conducted by United States Trustees in the past, imtil the 
BAPCPA became effective on October 17, 2005, debtors had no obligation to permit such visits. 
Now, small business debtors must allow United States Trustees to inspect their business 
premises, books, and records. Furthermore, United States Trustees are expressly authorized to 
make such site visits in small business cases when they determine it is appropriate and advisable. 

While bankruptcy case tilings have generally been down since the effective date of the 
BAPCPA, we anticipate that as small business tilings occur our offices will take appropriate 
advantage of their right to make site visits to aid in their oversight of such debtors. The United 
States Trustees conduct initial debtor interviews in all small business cases. At the interview, 
which is usually held at the office of the United States Trustee, debtors are required to produce 
tax returns and other books and records as requested by the United States Trustee. Failure by a 
debtor to cooperate during the initial debtor inter\'iew or to produce requested books and records, 
or any other conduct or information that raises the suspicion of the United States Trustee, may 
trigger a site visit. 

2. In 2002, the President issued an executive order creating the President’s Corporate 

Fraud Task Force. What role, if any, does the Program play in connection with this 

Task Force? 

The Program works througli the Office of the Deputy Attorney General on matters 
involving the Corporate Fraud Task Force. Among other things, the Program ensures that the 
Task Force is informed as appropriate on bankruptcy developments in cases involving criminal, 
securities, or other investigations under the purview of the Task Force. 

3. How' does the Program interface with United States Attorneys in pursuing corporate 

fraud and criminal matters? 

The Program has extensive interaction with the various United States Attorneys’ offices 
in combating bankruptcy fraud and abuse, including corporate fraud and other non-bankruptcy 
violations. In addition to the 744 criminal referrals made in FY 2005, the Program also assisted 
prosecutors and agents with over 300 bankruptcy-related investigations and prosecutions that 
were unconnected to our rcfcn-als. 

The majority of Program field offices participate in bankruptcy fraud working groups that 
arc headed by United States Attorneys’ offices and typically have members from the Federal 
Bureau of Investigation, the U.S. Postal Inspection Ser\nce, the Internal Revenue Service’s 
Criminal Investigation, the Department of Housing and Urban Development’s Office of 
Inspector General, and other federal law enforcement agencies. Program personnel also work 
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with Assistant U.S. Attorneys as members of the National Bankruptcy Fraud Working Group 
sponsored by the Department of Justice, and are regularly involved in national and local training 
programs on fraud. Moreover, the Program has approximately 25 attorneys serving as Special 
Assistant U.S, Attorneys to assist in the investigation and prosecution of bankruptcy crimes. 

To further solidify relationships with prosecutors and law enforcement, 18 U.S.C. § 158, 
which was enacted as part of the BAPCPA, requires every United States Attorney office to 
designate a prosecutor and every FBI field office an agent who will assume primary 
responsibility for bankruptcy fraud cases. This provision has been fully effectuated and should 
serve to strengthen existing working groups by formalizing points of contact and provide a 
foundation for establishing working groups where currently none exist. 


QUESTIONS SUBMITTED BY THE HONORABLE JERRQLD NADLER 
CREDIT COUNSELING AND FINANCIAL MANAGEMENT TRAINING 

Under the provisions of BAPCPA, all individual debtors must participate in 
crediting counseling before filing a petition, and in a personal financial management class 
before being eligible for a discharge. We have received reports from more than on district 
that debtors who are Limited English Language Proficient (LEP) have been unable to 
obtain language appropriate counseling. More troubling, we understand that the Program 
has maintained the position that a LEP debtor is required to complete credit counseling 
under 11 U.S.C. 109(h), even if language appropriate counseling is not available in the 
district. In at least one instance, we understand that the Program is contesting a 
bankruptcy court’s waiver of the counseling requirement given because the court found 
that credit counseling was not available to a debtor who could not speak English. We 
understand that the Program has pursued this action against a Creole speaking debtor 
even though the Program refused a request to provide an interpreter for the debtor. In re: 
Jean Raoul Petit-Louis (S.D. FL.)(2006). 

As you are no doubt aware. Congress specifically provided in BAPCPA that the 
required pre-petition counseling “shall not apply with respect to a debtor who resides in a 
district for which the United States trustee . . . determines that the approved nonprofit 
budget and credit counseling agencies for such district are not reasonably able to provide 
adequate services to the additional individuals who would otherwise seek credit counseling 
from such agencies ” 11 U.S.C. 109(h)(2)(A). 

1. W hat is the Program’s policy with respect to the credit counseling and debtor 

education requirements as applied to LEP debtors? 

In general, all individuals who file for bankruptcy relief are required to obtain credit 
counseling from a United States Trustee-approved credit counseling agency prior to tiling a 
petition, and all individual debtors filing under chapters 7 and 13 must participate in a debtor 
education course w'ith an approved provider in order to receive a discharge of their debts in 
bankruptcy. There are narrowly-defined statutory exceptions to these requirements. Under 1 1 
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U.S.C. §§ 109(h)(2), 727(a)(ll), and 1328(g)(2), the United States Trustee may determine that 
approved agencies arc not reasonably able to provide adequate services to a district and may 
waive the credit counseling and debtor education requirements for all individuals who reside in 
that district. In addition, debtors who show that they are incapacitated, disabled, or on active 
military duty in a military combat zone may qualify under 1 1 U.S.C. § 109(h)(4) for a complete 
waiver of the credit counseling and debtor education requirements. Finally, debtors may qualify 
for a deferral of the credit counseling requirement of up to 45 days after the filing of the 
bankruptcy petition if they demonstrate that exigent circumstances prevented them from 
obtaining the counseling prior to tiling and that an approved agency could not provide 
counseling within five days of the debtor’s first request for counseling. 1 1 U.S.C. § 

109(h)(3)(A). 

In consideration of the importance of the credit counseling and debtor education 
requirements and the limited statutory exceptions to them, the Program has taken steps to expand 
the availability of counseling to prospective debtors, including indhiduals who have limited 
English proficiency (LEP). The Program has surveyed approved credit counseling agencies and 
debtor education providers to identify the types of language services that are available to LEP 
individuals, and tliis information is posted on the Program’s Internet site. A number of the 
approved agencies and providers have taken steps to make their services available in languages 
other than English. The Program also encourages individuals to obtain interpreter assistance 
from relatives, tfiends, and community volunteers. The Program will continue to explore ways 
to expand the availability of noii-English-speaking credit counseling agencies and debtor 
education providers. 

2. Is it the position of the Program that approved nonprofit budget and credit 

counseiiiig agencies that are unable to provide language appropriate counseling are 
“reasonably able to provide adequate services to individuals who would otherwise 
seek credit counseling from such agencies . . .”? 

11 U.S.C. § 109(h)(2)(A) states that the credit counseling requirement of (li)(l) does not 
apply “with respect to a debtor who resides in a district for which the United States Trustee . . . 
determines that the approved nonprofit budget and credit counseling agencies for such district 
are not reasonably able to provide adequate services ...” (emphases added). The Program has 
interpreted this section to mean that the United States Trustee may not waive credit counseling 
for particular individuals; a waiver may only be granted for an entire district if the credit 
counseling agencies are unable to provide adequate services to the district as a whole. 

When making a determination under section 109(h)(2), the United States Trustee must 
look to the provisions in section 1 1 1 that set forth certain minimum qualifications that an agency 
must satisfy. These minimum qualifications do not include the capacity to offer services in any 
particular language. 
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3. What steps has the program taken to ensure that these required services are 
available to LEP debtors? 

In order to facilitate matching consumers with approved providers that offer language 
services, the Program recently compiled data on additional languages offered by every credit 
counseling agency and posted the information on its Internet site. The Program also permits 
individuals with limited English proficiency to have relatives, friends, and community volunteers 
act as interpreters. 

4. How many budget and credit counseling agencies, currently approved by the 
Program, are able to provide the services required under 109(h)(1) in languages 
other than English? Please specify. 

Currently, 54 credit counseling agencies offer service in at least one of 30 different 
languages (other than English) in various judicial districts throughout the country. This includes 
two national providers who offer Spanish at 143 “in person” locations, as well as on the 
telephone. In addition, at least two other national providers will arrange for translation services 
in over 1 50 languages using a tele-interpreter service at no cost to the consumer. 

5. What steps has the Program taken to assist 1.<EP debtors in locating and obtaining 
language appropriate budget and credit counseling? 

To facilitate matching consumers with approved agencies that provide language services, 
the Program recently compiled data on additional languages offered by every credit counseling 
agency, and this information is posted on our Internet site. The Program also assists individuals 
on a case-by-case basis in obtaining counseling services in their primary language. For example, 
upon learning of an Ohio debtor’s request for a deferral of the pre-petition counseling 
requirement because he was unable to obtain counseling in Bosnian, the Program worked to 
match the debtor with an approved credit counseling agency in his district that could provide 
services in his native language. Furthermore, the Program encourages LEP individuals to have 
relatives, friends, and community volunteers act as interpreters. 

6. What steps has the Program taken to ensure compliance with Executive Order 
13166? 

Executive Order 13166 provides that federally funded and federally assisted programs 
and activities shall take steps to improve access for persons who are limited in their English 
proficiency. Regardless of the application of the Executive Order to credit counseling agencies, 
the Program endeavors to ensure meaningful access to their services by LEP individuals. 

To date, the Program has approved 151 credit counseling agencies and 263 debtor 
education providers that together provide services in approximately 30 different languages. This 
is in addition to two of the largest national credit counseling and debtor education providers that 
offer a tele-interpreter service in over 1 50 languages free of charge to their customers. 
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Customers may use the service to receive counseling over the phone via an interpreter who is 
able to translate counseling or education sessions in the individual’s native language. The 
Program has surveyed all approved credit counseling agencies and debtor education providers 
regarding the various language services they provide, and this information is available on our 
Internet site to assist LEP individuals in finding services that meet their specific needs. The 
Program also permits individuals to use relatives, friends, and community volunteers as 
translators. 

7. What steps has the Program taken to ensure that debtors with disabilities are able 
to comply with the requirements of 109(h)(1)? 

In the applications for approval as a credit counseling agency and a debtor education 
provider, applicants are required to certify that they are in compliance with all State and federal 
laws. Further, 1 1 U.S.C. § 109(h)(4) allows a court to grant a permanent waiver from the credit 
counseling and debtor education requirements of section 1 09(h)(1) if the debtor can show that he 
or she is disabled, Program attorneys have informed debtors’ counsel that this permanent waiver 
is available and, on occasion, have filed notices of no opposition in cases where it was evident 
that the debtor was disabled. For example, in a chapter 7 case in the District of Minnesota, 
husband and wife debtors filed a motion seeking waiver of the credit counseling requirement for 
the husband pursuant to 1 1 U.S.C. § 109(h)(4), claiming that, due to a stroke and symptoms 
caused by Parkinson’s disease, he was incapable of obtaining the required credit counseling and 
debtor education. After reviewing the motions and supporting affidavits, the United States 
Trustee submitted a statement of no opposition. The court granted the debtors' request for a 
waiver w’ithout conducting a hearing. 

8. If no budget and credit counseling agencies are able to provide services in a manner 
that is accessible to debtors with disabilities, does the Program believe that such 
debtors are entitled to a waiver under 109(h)(2)(A)? 

As discussed in an earlier response above, 11 U.S.C. § 109(h)(2)(A) grants the United 
States Trustee authority to waive the credit counseling requirement only for an entire district; it 
does not grant authority to waive credit counseling for particular individuals. Debtors who are 
unable to obtain credit counseling because of a disability may seek a permanent waiver under 
section 109(h)(4). 
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MEANS TEST 

There appears to be a discrepancy between the Allowable Living Expenses on the 
U.S. Trustee Program web-site and those available on the Internal Revenue service web- 
site. The U.S. Trustee web-sitc states, “The IRS expense figures posted on this Web site are 
for use in completing bankruptcy forms. They are not for us in computing taxes or for any 
other tax administration purposes. Expense information for tax purposes can be found on 
the IRS Web site.” The allowed expenses listed on the U.S. Trustee web-site are generally 
much low er than those listed on the IRS site. For example, the housing allowances for 


Menominee County, WI, arc: 

U.S.T. I.R.S. 

(non-mortgage/ 
mortgage) 

Family of two or fewer: $362/5399 $725 

Family of three: $384/5496 $1,030 

Family of four or more: $422/$539 $981 


Section 707(b)(2)(A)(ii)(I) states that “(t)he debtor’s monthly expenses shall be the 
debtor’s applicable monthly expense amounts specified under the National Standards and 
Local Standards, and the debtor’s actual monthly expenses for the categories specified as 
Other Necessary Expenses Issued by the Internal Revenue Service for an area in which the 
debtor resides ” (Emphasis added). 

1. Please explain this discrepancy. 

The Program has found no discrepancy between the Allowable Living Expenses available 
on the Program’s Internet site and the Allowable Living Expenses available on the Internal 
Revenue Service’s Internet site. It appears that several of the numbers indicated in the question 
above have been transposed. Additionally, based upon the treatment of housing expenses under 
the means test, the allowed expenses for housing on the Program’s Internet site are presented in a 
two-component format - one allowance for mortgage/rent expense and one allowance for non- 
mortgage expense. The sum of the two components for housing expense allowances on our 
Internet site is identical to the aggregate amount that appears on the IRS’s site for the 
corresponding state and territory. 

For your reference, attached as Exhibit 1 are the figures printed from the Program’s 
Internet site for the housing allowances for Menominee County, Wisconsin, as well as the figures 
from the IRS’s site for that county. When the Program’s numbers are added together, they equal 
the amount posted on the IRS’s Internet site. 
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2. Please provide the Program’s current guidance for dismissal under 11 U.S.C. 
707(b)(2) and (3). 

The United States Trustee reviews the form prepared by a debtor to calculate the means 
test (Official Form B22A), along with the petition, schedules, statement, and other 
documentation, to make an independent determination regarding whether a presumption of abuse 
arises and whether there may be fraud or other abuse. 

For cases where income is above the State median income, the United States Trustee will 
conduct a review of the Official Form B22A filed by the debtor, the schedules and Statement of 
Financial Affairs, and any other available material to determine whether there should be a 
presumption of abuse under § 707(b)(2) and whether there also exists separate grounds for 
dismissal under § 707(b)(3) for “bad faith” or under a ‘totality of the circumstances” analysis. 

In every case where the United States Trustee determines that the presumption should 
arise, the United States Trustee files either a motion to dismiss or a statement indicating why 
filing a motion is not appropriate. The clearest examples of when a motion is not appropriate are 
a serious medical condition or active duty in the Armed Forces. Other examples are for victims 
of natural disasters, a situation that supports an expense adjustment as a “special circumstance,” 
or for a debtor who has experienced a post-petition change in status that supports an income 
adjustment, such as seasonal employment or disability. 

As in all enforcement areas, field personnel have been advised that they need to exercise 
sound judgment regarding section 707(b) issues and analyze such issues in the context of the 
relevant case facts and circumstances. 

3. Please provide a break-down of all motions the Program has brought under the new 
707(b) by type, number, district, and disposition. 

Between October 17, 2005, and March 3 1, 2006, the Program filed 84 motions under the 
new 1 1 U.S.C. § 707(b), A summary listing of the motions, broken down by type and district 
with disposition information as of March 31, 2006, is attached as Exhibit 2. 

TRAVEL 

1 . Please provide travel records for the Director of the Executive Office for each of the 
last four years. Please document all expenses paid for by the government. Include 
payments, if any, for expenses incurred by, or for the benefit of, any person 
traveling with the Director who was not, at the time, an employee of the United 
States Government. 

Attached as Exhibit 3 are travel records for fiscal years 2003, 2004, 2005, and 2006 
(through April), for the former Director and the current Acting Director of the Program which 
identify all expenses paid by the government. There were no payments for expenses incurred by, 
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or for the benefit of, any non-employee who may have traveled with the Director or Acting 
Director. The records have been compiled in reverse chronological order by fiscal year, and 
have been redacted to exclude Social Security numbers, home addresses, and credit card 
numbers. 

Travel expenses of the former Director and the current Acting Director were reimbursed 
in accordance with General Services Administration and Department of Justice regulations and 
policies for temporary duty travel. Reimbursable travel expenses generally include: airfare; 
lodging and lodging tax where a facility does not accept a tax-exempt form; meals and incidental 
expenses; taxicabs and public transportation; parking; rental cars; gasoline; tolls; mileage for the 
use of a personal vehicle; telephone calls; and other business expenses such as faxes and copies. 

Federal employees use contract airfares negotiated by the General Services 
Administration or, on occasion, non-contract carriers if there is a savings to the government, no 
contract fare exists, or the contract carrier is not available at times necessary to accompli.sh the 
purpose of the travel. Lodging is generally reimbursed at the GSA allowable per diem rate, 
although Department travel policy permits employees to seek reimbursement for actual 
subsistence expenses above the per diem when they are unable to obtain lodging within the 
allowance and certain criteria are satisfied. 

EMERGENCIES AND NATURAL DISASTERS 

Following Hurricane Katrina, your office notified the Chairman of the Judiciary 
Committee that it would not seek to enforce some of the more cumbersome sections of the 
BAPCPA against debtors affected by Hurricane Katrina. 

1 . What is the current status of the policy? 

The Program’s current policy remains in effect and has been applied to assist debtors 
affected by Hurricane Katrina. For instance, the United States Trustee will not file enforcement 
motions against debtors who cannot produce required documents due to this natural disaster, if 
they are otherwise eligible for bankruptcy relief; the United States Trustee will exercise 
flexibility and provide alternative means for a debtor to attend the mandatory meeting of 
creditors if the debtor cannot appear personally to testify under oath in the district where the case 
is filed; and the United States Trustee will not raise or support venue objections in cases in w'hich 
the debtor was displaced, unless the filing constitutes a systemic abuse or presents extraordinary 
circumstances, Further, the United States Trustee will consider the loss of income, increases in 
expenses, and other adverse effects of Katrina to constitute “special circumstances” when 
determining whether to file an enforcement motion on grounds of pre.sumcd abuse when a 
debtor’s initial completion of the means test indicates abuse. 

For small businesses, the United States Trustee will refrain from filing enforcement 
motions w'hen the failure to perform mandated duties is a result of the effects of Hurricane 
Katrina. Further, with regard to credit counseling and debtor education, the United States 
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Trustee has waived the requirements under 1 1 U.S.C. §§ 109(h)(2), 727(a)(l 1), 1 141 (d)(3)(C), 
and 1328(g)(2) for those districts which were most severely affected by Katrina, namely the 
Eastern, Middle, and Western Districts of Louisiana and the Southern District of Mississippi. 
These waivers will be reviewed by the Program this summer, pursuant to 1 1 U.S.C. §§ 
109(h)(2)(B) and 1328(g)(3), to determine whether the requirements should continue to be 
waived. 

2. Please list all actions the Program has taken or declined to take as a result of this 
action. 

The United States Trustee for Region 5, pursuant to 1 1 U.S.C. §§ 109(h)(2), 727(a)(l 1), 

1 141(d)(3)(C), and 1328(g)(2), waived the credit counseling and debtor education requirements 
for the Eastern, Middle, and Western Districts of Louisiana and the Southern District of 
Mississippi. Program attorneys have not objected to a debtor’s lack of documents and have not 
sought denials of discharge where a debtor’s failure was due to a natural disaster. In addition, 
declination statements were filed pursuant to section 704(b)(2) in four cases where the United 
States Trustee determined that a motion to dismiss was not appropriate due to the effects of 
Hurricane Katrina upon the debtors’ financial condition. 

3. Please provide the Committee vrith all written and oral communications from the 
Executive Office implementing this policy. 

Attached as Exhibit 4 are copies of policy statements issued by the Executive Office with 
regard to Hurricane Katrina and natural disasters. These documents are marked Limited Official 
Use and are provided for the sole and limited purpose of responding to this Congressional 
inquiry. These policies have been reinforced in various discussions, meetings, and internal 
guidance. 

4. Please provide the Committee with any information concerning any instances in 
which creditors have taken actions under the Code that the Program has declined to 
take as a result of this policy. 

The Program does not maintain information on actions taken by creditors. 

5. Please explain how the Program will implement this policy in the future with respect 
to debtors affected by Hurricane Katrina and by future natural disasters or 
emergencies. 

The Program will continue to implement this policy on an on-going basis for all natural 
disasters and, to the extent any information or experiences warrant, will modify the policy 
accordingly. With regard to its application to Hurricane Katrina, pursuant to 1 1 U.S.C. §§ 
109(h)(2)(B) and 1328(g)(3), the policy will be review'ed this summer to determine whether the 
credit counseling and debtor education requirements of the BAPCPA should continue to be 
waived. 
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6. Please provide the Committee with any lessons that may be derived from the 

Program’s experience in dealing with the post-Katrina emergency. 

The Program discovered that its current policy of flexibility in the face of a natural 
disaster has been quite effective, and that flexibility has not compromised tlic Program’s mission 
of promoting integrity and efficiency in the nation’s bankruptcy system. 

BENEFITS AND COMPENSATION 

1. What steps has the Program taken to protect the pension and benefit rights of 

employees in chapter 11 cases? 

Other than under 1 1 U.S.C. § 1 1 14 of the Bankruptcy Code, which addresses the 
appointment of a committee of retired persons whenever a debtor seeks to modify or not pay the 
medical, accident, disability, or death benefits of retirees, the United States Trustees do not have 
an express statutory mandate with respect to the protection of pension and benefits rights of 
employees in chapter 1 1 cases. The United States Trustees’ principal role with respect to 
employee benefits in chapter 1 1 cases is to facilitate the involvement of employees and their 
representatives as creditors and parties in interest. As a general matter, where there is significant 
creditor interest and activity in a case, the presence of competing interests serves to ensure that 
the significant issues in a case are raised and resolved by the parties themselves. 

In support of this objective, the United States Trustee often appoints labor unions to sit on 
creditors’ committees when it appears that labor and employment matters will be at issue in the 
case and will give rise to a significant claim. Similarly, when it appears that termination or 
transfer of a pension plan guaranteed by the Pension Benefit Guarantee Corporation (PBGC) 
may be an issue, the PBGC may be appointed to the creditors’ committee. 

Even in cases where the debtor does not have an employee pension plan or where 
employees do not belong to a labor union, the United States Trustee acts to protect employee 
benefits. Employees are usually creditors to the extent of their unpaid wages and benefits since 
the last payroll. Typically, in such cases, the United States Trustee supports the customary 
practice by which the debtor secures a court order for prompt payment of employee wages and 
benefits to the maximum priority amount provided under the Bankruptcy Code without waiting 
until a plan is confirmed. Recently, the United States Trustee made special efforts to 
accommodate a debtor attempting to, pay its United States employees located overseas who 
would have otherwHse been precluded payment. 

In small cases especially, the United States Trustee pays close attention to whether the 
debtor is timely paying its employees the wages and benefits they earn post-petition. When a 
debtor fails to do so, the United States Trustee often moves to appoint a chapter 1 1 trustee or to 
convert the case to chapter 7. 
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The United States Trustee’s most direct statutory mandate regarding pensions and 
employee benefits arises under section 1 1 14 of the Bankruptcy Code. In the BAPCPA, Congress 
amended this section to require the United States Trustee to appoint, upon direction of the court, 
a committee of retired persons whenever a debtor seeks to modify or not pay the medical, 
accident, disability, or death benefits of retirees. Before the BAPCPA, the committee was 
appointed by the court, in some instances from a list provided by the United States Trustee. 

The United States Trustee has not had occasion to appoint a section 1 1 14 committee 
since enactment of the BAPCPA, but anticipates that when the need arises it will apply the same 
criteria as when selecting other committees. The United States Trustee seeks committee 
members with knowledge of the issues and process, who understand their fiduciary duties, who 
are able to devote the substantial time required to adequately perform their role, and whose 
claims, characteristics, and interests are representative of the various types of claims and 
interests represented by the committee. 

Lastly, the United States Trustee will make referrals for criminal prosecution when it 
discovers evidence that management of debtors has mi.sappropriated employee funds, For 
instance, the United States Trustee has made criminal referrals when pension funds and health 
insurance funds have been mishandled or dissipated. 

2. What steps has the Program taken to ensure that insiders and other top 

management do not receive inordinate or unwarranted compensation, bonuses, or 

other benefits either pre- or post-petition? 

Prior to the BAPCPA, the United States Trustees frequently opposed excessively 
generous severance packages, key employee retention plans, success bonuses, and similar 
arrangements for the benefit of insiders on the general ground that they were improper, non- 
ordinary course transfers unsupported by the debtor’s business judgment. 

The BAPCPA added to the Bankruptcy Code new provisions intended to curtail these 
types of compensation. For instance, the new 11 U.S.C. § 503(c)(1) prohibits retention payments 
that, among other criteria, exceed 10 times the mean retention payment given to non- insiders; 
new § 503(c)(2) prohibits severance pajnnents that, among other criteria, exceed 1 0 times the 
mean severance payment to non-insiders; and new § 503(c)(3) prohibits payments not justified 
by the facts and circumstances of the case. 

Examples of actions taken by the U.S. Trustee Program under new section 503(c) follow. 

In the face of the United States Trustee’s opposition, a group of liquidating 
debtors {In re FLYi, Inc., etal, 05-2001 1 (MFW), Bankr. Del.) abandoned their 
effort to pay a handful of insiders retention payments that exceeded the caps 
under section 503(c)(1). 
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Notwithstanding the United States Trastee's opposition, one liquidating debtor {In 
re Nobex Corporation, 05-20050 (MFW), Bankr. Del.) prevailed after the court 
agreed with the debtor that bonuses payable to two insiders upon the sale of the 
business (which increased with the sale price) were not intended to induce the 
insiders to remain with the business until conclusion of a sale and, therefore, were 
not subject to the section 503(c)(1) cap. The court found that the payments were 
for performance and, therefore, akin to ordinary compensation evaluated under 
the equivalent of a business judgment standard. 

- Notwithstanding the United States Trustee’s opposition, a debtor (In re Curative 
Health Services, Inc., 06-10552 (SMB), Bankr. S.D.N.Y.) effectively was able to 
make a post-petition retention payment to its CEO in excess of the section 
503(c)(1) cap by obtaining, for the insider’s benefit, a pre-petition letter of credit. 
The letter of credit was secured by assets of the debtor. 

The United States Trustee successfully urged the bankruptcy court to reject the 
efforts of a group of debtors to obtain approval as part of their first day motions of 
employee severance and retention plans that may have included insiders (In re 
Silicon Graphics. Inc., el al, 06-10977 (ALG), Bankr. S.D.N.Y.). 

3. Do you believe that there have been instances in the last two years in which courts 
have approved inappropriate compensation, bonuses, or benefits of any kind for 
insiders or other top management in a chapter 11 case? Please specify. 

As noted above, die United States Trustee historically has opposed overly generous 
compensation for insiders that could not be Justified under the business judgment rule. Similarly, 
the United States Trustee has opposed provisions of plans of reorganization that provide non- 
debtors with releases, exculpation, and indemnification. The Program does not maintain 
aggregate statistics regarding the total number of cases in which we filed objections to executive 
compensation and, therefore, cannot provide specifics. 

4. What changes to the Code do you believe would assist the Program in preventing 
such compensation or benefits packages from being approved? 

At this time, we have no specific proposals. 

5. What changes in the Code do you believe would assist the Program in protecting the 
pension and benefit rights of employees? 

At this time, we have no specific proposals. 
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BANKRUPTCY CRIMES 

1. Please provide the number, type^ and disposition of all criminal referrals made by 
the Program in each of the last five years. Please provide this information by 
district. 


The chart below provides the number of criminal referrals made by the Program over the 
past five fiscal years. In addition to the 744 formal referrals made in FY 2005, the Program also 
assisted law enforcement and prosecutors in investigating and prosecuting an additional 300 
bankruptcy-related matters separate from USTP referrals. 


USTP BANKRUPTCY-RELATED CRIMINAL REFERRALS BY FISCAL I 



YEAR 



FY 2001 

FY2002 

FY2003 

FY 2004 

FY 2005 

1,059 

939 

817 

660 

744 


Prior to FY 2005, the Program did not have a comprehensive database for collecting the 
full range of data related to its criminal referrals. Effective in FY 2005, however, all 95 USTP 
offices began reporting criminal referral information using a new Criminal Enforcement 
Tracking System (GETS), GETS provides comprehensive data and allows for the analysis of 
criminal referral activity, including case disposition information, in a more reliable and 
accessible electronic format. With the implementation of GETS, the criminal referrals reported 
for FY 2005 will scrv'c as the benchmark for all subsequent reporting years. 
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The chart below is based upon Program records and provides the outcome data for the 
744 criminal referrals made by the Program in FY 2005. As of May 2006, the data reflects that 
53 referrals fiom FY 2005 have resulted in formal criminal charges being brought, 25 of which 
have not yet been resolved by plea, trial, or other disposition. As suggested above, the Program 
does net have complete and reliable outcome/disposition information on criminal referrals made 
prior to 2005. Thus, the chart below only shows outcome/disposition information for referrals 
made in 2005 that resulted from referrals made prior to 2005, 


OUTCOME/DISPOSITION OF FY 2005 REFERRALS 

NUMBER OF CASES 

Prosecution Declined by U.S. Attorney’s Office 

251 

Administratively Closed 

3 

With Investigative Agency 

49 

Under Review in U.S. Attorney’s Office 

388 

Formal Charges Filed (Case Still Active) 

25 

Formal Charges Filed (Case Closed) 

28 * 

- Al least one guilty plea or conviction 

25 

— At least one pre-trial diversion 

2 

- At least one acquittal 

0 

- At least one dism issai 

2 

* One case had more than one defendant and thus more than one outcome. 


The chart below reflects the types of allegations contained in the 744 criminal referrals 
made in FY 2005, It is possible that one referral may contain multiple allegations, 


FY 2005 U.S. TRUSTEE PROGRAM CRIMINAL REFERRALS BY ALLEGATION 

[NOTE: Each referral may contain multiple allegations.] 


Type of Case 

Number Reported 

Percent of Total 

Perjury/False Statement 

418 

56.2% 

False Oaths/False Statements 
riSU.S.C. §152 (2) & (3)1 

392 

52.7% 

Concealnienl of Assets 

347 

46.6% 

Bankruptcy Fraud Scheme flS U.S.C. § 1571 

313 

42.1% 

ID Theft/Use of False/Multiple SSNs 

142 

19.1% 

Concealment/ Destruction/Withholding of Documents 

104 

14.0% 
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riSU.S.C. § 152 (8) & (9)1 



Tax Fraud [26 U.S.C. § 7201, ct seq.l 

95 

12.8% 

Forged Documents 

78 

10.5% 

Mortgage/Real Estate Fraud 

61 

8.2% 

Serial Filer 

57 

7.7% 

Embezzlement [18 U.S.C. § 1531 

35 

4.7% 

Credit Card Fraud^Bust-Outs 

34 

4.6% 

False Claim [18 U.S.C. § 152(4)1 

30 

4.0% 

Post-Petition Receipt of Property [18 U.S.C. § 152(5)1 

28 

3.8% 

Corporate Fraud 

19 

2.6% 

Sarbanes-Oxley [18 U.S.C § 15191 

18 

2,4% 

Corporate Bust-Outs / Bleed-Outs 

17 

2.3% 

Investor Fraud 

15 2.0% 

Professional Fraud 

14 

1.9% 

Disregard of Bankruptcy Law/Rule by Bankruptcy 
Petition Preparer [18 U.S.C. § 1561 

3 

.4% 

Bribery [18 U.S.C. § 152 (6)1 

2 

.3% 

Fee Agreement/Cases Under Title 11 [18 U.S.C. § 1551 

2 

.3% 

Health Care Fraud 

2 

.3% 

Other 

171 

23.0% 


Attached as Exhibit 5 is a summary listing of the Program’s FY 2005 criminal referrals, 
broken down by office and allegation. Exhibit 6 provides a summary of the outcomes of FY 
2005 referrals by office. Data in our GETS system is maintained by office. Some offices cover 
multiple judicial districts and some districts are covered by more than one office. 

ENFORCEMENT ACTIONS 

1. Please provide a list of all enforcement actions the Program has taken in each of the 
last five years: against illegal petition preparers, against creditors who have filed 
false or undocumented claims, against creditors who have filed fraudulent or 
baseless objections to discharge, or against creditors who have attempted illegally to 
coerce or enforce reaffirmation agreements. 

Attached as Exhibit 7 is a listing of the number of formal and informal actions taken by 
the Program in each of the last five fiscal years w'lth respect to petition preparer misconduct and 
attorney misconduct. The exhibit also includes data in the area of creditor misconduct; however, 
since the Program did not begin tracking such actions until fiscal year 2006, only six months of 
data is reported. In addition to cases brought by the Program, private trustees may also initiate 
actions against bankruptcy petition preparers or creditors who violate the law. However, the 
Program does not track trustee actions. 
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Wiscxjnsm - Housing and Utilities Allowable Living Expenses http://www.irs.gov/bijsmesses/small^articie/0„id=104827,00.1itinl 


Maximum Monthly Allowance 


County 

Family of 2 or less 

Family ors 

Family of 4 ur more 

Adams County 

831 

977 

1,124 

Ashland County 

772 

908 

1.044 

SaiTon County 

816 

960 

1,104 

SayficM County 

779 

916 

1,053 

Brown County 

1,098 : 

1,292 

1,486 

BufWo County 

859 

1,011 

1,152 

Sumett County 

818 

963 

1,107 

Calumet County 

1,086 

1,280 

1,473 

Chippewa County 

891 

1,048 

1,20s 

Clark County 

765 ^ 

900 

1,035 

Columbia County 

1.075 

1,265 

1,454 

Crafwford County 

788 ^ 

927 

1,086 

Dane County 

1.310 

1,541 

1.773 

Dodge County 

1,046 

1,230 

1,415' 

DoorCounty 

969 

1,128 

1,297 

Douglas County 

814 

968 

1,102 

1 Dunn County 

964 

1,134 

1,3CM 

Eau Claire County 

977 

1,148 

1,322 

Rtvence County 

823 ; 

968 

1,114 

Pond du Lac County 

i 984 ' 

1,168 

1,344 : 

Forest County 

711 

836 

962 

Grant County 

828 

972 

1.118^ 

Green County 

1,024 

1,204 

i 1,365 

Green Lake County 

911 ; 

'l'.072 ! 

i 1,233 

Icwa County 

982 : 

1,156 

1,328 

lion County 

759 

893 

1.027 

Jackson County 

829 

975 

1,121 

Jefferson County 

1,149: 

1,352 

1.555 

Juneau CouiTlY 

803 

j 944 ' 

1,086 

Kerio^ County 

1,170 

1,377 

1,583 

Kewaunee Cointy 

942 

! 1,108 

1 1,275 

La Crosae Cotaity 

1,001 

1,176 

1.355 

Lafayette County 

829 

975 

1.121 

Langlade County 

760 

894 

1.028 

Lincoln County 

909 

1,070 

1,230 

Marutowoc County 

926 

1 ~1 ,0^ 



Marattwn County 

£^' 

: 


Marinette County 

815 

1 ^ 

1,103: 

Man^uetle County 

875 

1,030 

I.I84! 

iMenominae County 

725 

[ era: 

«r| 

Mitwaukee County 

1,054 

! 1,240 

1,426 I 

Monroe County 

1 861 

1,013 

1,165 

Oconto County 

i "919 

1,061 

1,243 I 

Oneida County 

j"”" 833 

1,050 

’ ' ' '1 ,2(» 

Outajjamle County 

1,077 

1,267 

1,457 ; 

Ozaukee Countv 

i 1.440 

i 1,604 

1.949 i 
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Wisconsin - Housing and Utilities Allowable Living Expenses htlp://www.irs.gov/busmesses/siiiall/article/0„id'-104827,00.html 


^County 

Family of 7 or less ' 

Family or 3 1 

Family of 4 or more , 

1 Pepin County 

841 : 

9S8| 

1,137' 

1 Pierce CounHy 

1,163 i 

1,368' 

1,574 1 

Polk County 

951 1 

1,119 

1,287 ' 

Portage County 

981 

1,154 ' 

1,327 i 

Price County 

819' 

964 

1,108; 

! Racine County 

1,093 : 

1,288 

1,479 ' 

RicNand County 

r 839 

S87 

1,135; 

Rock County 

1 ,012 ' 

1,190 

1,369 : 

Rusk County 

720 

848 

975 ^ 

Sauk County 

1,026 : 

1,208 

1,389 I 

Sawyer County 

751 

884 

1,017 

Shawano County 

I 853l 

1,004 

1,154i 

Sheboygan County 

1.03a 

1,221 ; 

1,404 

St. Croix County 

1 1.234 

1,452 

1 ,670 

Taylor County 

era 

1,017 

1,170 

Trempealeau County 

835 

982 

Ti29 

Vernon County 

818 

geo! 

1.104 

Vilas County 

844 , 

983 

1.142 

'Watiworth County 

1^2 1 

1,391 I 

1,w1 

Waaltbum County 

ai8 ^ 

960 

1,104 

Ws^ington County 

1 .277 

1,502 ' 

1,728 

Waukesha County 

1.^ 


1,879 

Waupaca County 

I ’ 

i,ora’ 

’1,259 

Waushsra County 

' 835/ 

962 

i;i29 

Winnebago County 

j 1,020: 

1,200: 

1,380; 

'wood County 

! 868 

1,021 

1.174/ 
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U.S. Department of Justice 

Executive Office for United States Trustees 
Office of the General Counsel 


20 Mawachuset(s Avenue. NW. Suite » 100 Voice • f202) 307- 1 

Waihiiigton. D.C 205JI0 fiix - (202) 3(n-2J97 


October 4, 2005 


MEMQBANPVM 


TO: 


FROM: 


United States Trustees 
Assistant United States Trustees 


Roberta A. DeAngelir 
Acting General Counsel 


SUBJECT: Flexibility of Bankruptcy Deadlines and Other Requirements 
in Response to Natural Disasters 


In response to questions that have arisen concerning the application of certain ^Hovisions 
of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA) to cases 
filed by victims of Hurdcane Katrina and other natural disasters, the following guidance is 
provid^. 

1. Means Test 

Under the means test, the chapter 7 filing of a dd)tor with above-median income will be 
{Mesumed abusive if the debtor’s current monthly income exceeds, by certain amounts, monthly 
expenses calculated in accordance with § 707(b)(2)(A). Under § 707(b)(2)(B), a debtor may 
rebut the [resumption of abuse by demonstrating “special circumstances” that “justify additional 
expenses or adjustments of current monthly income fer which there is no reasonable alternative.” 

In deciding whether to file an enfracement motion based upon the means test, the United 
States Trustee should consider a major decline in anticipated income, a majm* increase in 
anticipated expenses, and oth^ adverse impacts of a natural disaster to be special circumstances 
fOT purposes of rebutting die presumption. If the United States Tnistee reasonably believes that a 
debtfu* likely would be able to rebut the presumption of abuse by establishing special 
circumstances arising from a natural disasto-, then the United States Trustee should decline to 
file a § 707(b) motion and instead file a brief statement articulating why a motion to dismiss 
under § 707(b) is not appropriate under the circumstances. 
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Flexibility of BcanknqAcy Deadlines and Other Requirements Page 2 

2. Indivldiial Dditor Document Filing Requirements 

Most of a debtor^s filing leqiurements are found in § 521 of the Code, and most of these 
lequiiuments can be varied by the bankruptcy court Secticm 521(aXlKB) generally requites the 
filing of schedules of assets and liabilities, cuirent income and expenses, the statement of 
financial ofhurs. copies of pay stubs, and statements of monthly net income and anticipated 
changes in income and expenses. Because this subsection is prefaced with the words ^'unless the 
court orders otherwise,*’ the coun clearly has discretion to provide exceptions to these filing 
requirements. 

The U.S. Trustee can and ^uld refrain filing motions to compel or to dismiss cases 
in which deters show that, as a result of a natural disaster, they do not have the information 
necessary to complete schedules and do not have copies of the required documents. 

Section 521(i) states that an individual debUx-’s chapter 7 or chapter 13 case will automatically 
be dismissed if all infomitdon required under § 521(aXl) is not filed widiin 45 days after the 
date of the filing of the petition. United States Trustees should, therefore, advise del^ras’ 
attorneys who are seeking relief from the filing requirements diat this relief can be granted only 
by the bankruptcy court If a debtor affected by a natural disaster seeks such relief, United States 
Trustees should not object, so long as it appears that the debtor and the debtor’s attorney are 
making dieir best effects to provide as much infonnation to the court as is reasonable under the 
circumstances. 

3. Chapter 11 *^inall Business Cass’* DeadHnes 

Section 1 121(eXl} establishes a ISO^y exclusivity period for small business dd>U}rs to 
file a plan. Tbcre are two exceptions to the 190-day rule. First, under § 1121(eXlXA), the 
period can be ‘’extended as provided by this subsection, after notice and a hearing,” This 
cross-refeietices to § U21(cX3), which provides that the time period may be extended ’’only if 
the debtor . . . demonstrates by a preponderance of the evidence that it is more likely than not that 
the court will confirm a plan witiiin a reasonable period of time.” The order must establish a new 
deadline and must be signed before the expiratitxi of the existing deadline. 

If a small business debtor impacted by a natural disaster seeks relief from this deadline 
pursuant to § 1 121(cX3), the United States Trustee should not oppose the relief if the debtor 
needs additional time to file a disclosure statement and confinn a plan due to the impact of a 
natural disaster. Puithermore. United States Trustees generally should not object to requests 
seeking longer than usual extensions under these circumstances. United States Trustees should 
determine a “reasonable” time in light of the exigencies created by the natural disaster. Because 
§ 1 121(eX3) also governs extensions under § 1 129(e), the same rationale could be used to 
provide needed extensions of time for a small business affected by a natural disaster to obtain 
confirmation of its chapter 1 1 plan. 
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4. Small Business Cases -Duties of Debtors In Possession 

Section 1116 establishes duties of debtrars in possesion in smalt business cases. 
Subsectimt (2) requires a small business debcm- to attand an initial debtcn* interview, the § 341 
meeting, and other meetings called by the United States Trustee. Subsection (3) requires a small 
business debtor to timely file all schedules and statements of financial affairs. BoUi of these 
subsections permit the court to vary the requirements upon a finding of “extraorthnaiy and 
compelling circumstances.” United States Trustees should consider the inqiact of a natural 
disaster in detenntning “extraordinary and compelling circumstances” and in deciding whether to 
file an enforcement mtnion. 

Section 1112 governs conversion or dismissal. The BAPCPA changed the permissive 
“may” convert cv dismiss in § 1 1 12(bXl) to a mandatory “shall” convert or dismiss. 

Sut»ection (bXl) permits the court to refrain &om converting or dismissing a case upon a finding 
of unu»ial circumstances specifically identified that establish that the requested ccmversion or 
dismissal is riot in the best interest of creditcas and the estate. The United States Trustee shmild 
not tile a motion under § 1 1 12 if the grounds for filing the motion are attributable to a natural 
disaster and there are reasonable prospects fcr reorganization. 

5. Section 341 Meeting Attendance 

If a natural disaster causes long-term dislocation, situations may arise where debtors will 
be unable personally to attend meetings of creditors under § 341 of the Code. The Chapter 7 
Trustee Handbook has long provided alternative means for debtexs to attend S 341 meetings in 
extenuating circumstances. United States Trustees should advise trustees to accept dislocation by 
a natural disaster as an extenuating circumstance. United States Trustees should be flexible and 
reasonable in making ^temative appearance arrangements for a dislocated debtor by arranging 
for the § 341 meeting to take place at a local office of the United States Trustee near die debtor’s 
temporary residence or by allowing the debtor to ^pear tel^honicaJly, for example. Care 
should be taken, however, to assure that debtms provide the personal identification information 
required by Interim Rule 4002CbXl) to die person administering the oath. 


Compliance with this guidance will be greatly appreciated. If any of these issues arise in 
a case in your district, please identify the issue and con^t with the Office of the General 
Counsel before taking action. 

Guidance on venue issues that may arise as a result of natural disasters is being provided 
s^Murately. In addition, the credit counseling requirement for individual debtors for cases filed in 
the Eastern, Western, and Middle Districts of Louisiana and in the Southern District of 
Mississippi have been waived. Guidance on the applicability of the debtor education 
requirement to cases filed in those districts will be forthcoming at the appropriate hme. 
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U^. Department of Justice 

Executive Office for United States Trustees 
Office of the General Counsel 

Voiee- (202) 307-1399 
-<202)307-2397 

October 4, 2005 


20 Majsachuseits Awnue, NW,Sji(e8IOO 
Washington, D.C. 20530 


MEMQRAJSPUM 


TO: 

FROM: 

SUBJECT: 


United States Trustees 
Assistant United States Trustees 



Acting General Counsel 

Venue Issues Arising from Debtors Displaced by Hurricane Katrina 


TTie effects of Hurricane Katrina impact the judicial system in numerous ways, one of 
which focuses on the issue of venue for bankruptcy cases filed by debtors who have been 
displaced. Some of those debtors evacuated to contiguous or nearby districts affected by the 
storm; others were evacuated to more remote locations. 'Uus memorandum provides guidance 
concerning cases filed by such displaced persons in an improper venue. 

ITie United States Trustee generally has raised venue objections only in extraordinary 
cases evincing systemic abuse or in which parties are seeking to abuse the bankniph^y process. 
Accordingly, the United States Trustee should not file objections to venue selections by victims 
of Hurricane Katrina, except under extraordinary circumstances and upon express approval of the 
Genual Counsel. lYie following background and analysis of venue is provided for your further 
information and edification. 

Venue for bankruptcy cases is derived from 28 U.S.C. § 1408 which provides, in relevant 
part, that: 


... a case under title 1 1 may be commenced in the district court for 
the district — 

(1) in which the domicile, residence, principal place of business in 
the United States, or principid assets in the United States, of the 
person or entity that is the subject of such case have been located 
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for the one hundred and eighty days immediately preceding such 
commencement, or for a longer portion of such 
one-hundied<and-eighty-day period than the donucile, residence, or 
principal place of business, in the United States, or principal assets 
in the United States, of such person were located in any other 
district; or . . . 

llic Supreme Court has held that venue is a personal privile^, the objection to which may be 
waived if not timely raised leroy v. Great Western United Carp,, 443 U.S. 173, 180 (15>79); 
Neirbo Co. v. Bethlehem Ship Builders Corp,, 308 U.S. 165. 167-168 (1939). See, Huntv. 
Bankers Trust Co„ 199 F.2d 1060, 1068 (5* Cir. 1986). We will coittinue to examine cases for 
instances of fraud and abuse as we meet our civil enforcement obligations, and we will object to 
instances of systemic abuse, such as cases filed in an improper venue for the convenience of 
debtor’s counsel only. 

Courts facing an objection to improper venue generally have followed one of two 
positions. The majority rule holds that a bankniptcy court may not retain a case filed in an 
improper venue, where venue has been challengki. The court must either dismiss or transfer the 
case to a proper venue pursuant to 28 U.S.C. § 1406(a).‘ For a i^jresentative view of cases 
following the majority view, see the following* In re Sorrells., 218 B.R. 580 (10^^ Cir. BAP 
1998); In re fdicci, 188 B.R. 697 {S.D. Fla. 1995); In re Columbia Western, Inc., 183 BJt 660 
(Bankr. Mass. 1995); In re Washington, Perito & Dubac, 154 B.R, 853 (Bankr. SX)J4.Y. 1993); 
In re Great Lakes Hotel Associates, 154 B.R. 667 (ED. Va, 1992); In re Petrie, 142 B.R, 404 
(Bankr. D. Nev. 1992); In re Sporting Club. 132 B.R. 792 (Bankr. SD. 1989); ICMR. Inc. v. 
Tn-City Foods. Inc., 100 B.R. 51 (D. Kan. 1989). 

The minority view, in contrast, holds that a bankruptcy court may retain a case filed in an 
improper venue pursuant to 28 U.S.C § 1412 if such retention is “in the interest of justice or for 
the convenience of the parties.” ^ Courts which have followed the minority view include the 


‘ 28 U.S.C, § 1406(a) provides with respect to cure or waiver of defects that: 

The district court of a district in which is filed a case laying venue 
in the wrong division or district shall dismiss, or if it be in the best 
interest of justice, transfer such case to any district at division in 
which it cmild have been brought. 

^ 28 U.S.C. § 1412 provides with respect to change of venue that: 

A district court may transfer a case or proceeding under title 1 1 to a 
district court for another district, in the interest of justice or fix the 
convenience of the parties. 
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following: In re Lazaro, 128 B.R. 168 (Banlcr. WJ), Tex, 1991); In re Leonard, 55 B.R. 106, 
108-09 (Bankr. D.C. 1985); and In re Boeckman, 54 B.R. 1 10 (Bankr. S.D. 1985). 

The United States Tiustee Pio^am follows (he majority rale. During the past year, the 
Program successfully litigated the issue of whether a bankruptcy court has discretion to retain a 
case filed in an improperly venue, arguing ag^nst such retention. See, e.g.. In re Swinney v. 

Turner, 309 B.R. ^8 (MJ). Ga. 2004) (affinning decision of bankraptcy couit that it was not 
authorized to retain a case filed in an improper venue). The Program also litigated similar cases in 
Memphis, Tennessee. See, e.g.. In re Brazzel, 321 B.R. 893 (WT). Tenn. 2004). These cases 
arose not because of any emergency on the part of the debtors, but rather because the attorney 
representing the debtors chose to file the petititms in a district where the attorney was located and 
licensed rather than in a pn^)er venue. Such instances of abuse should continue to be pursued by 
our field offices and, in pursuing objectiMis to improper venue, the majority view should be 
espoused. 

By way of further infonnation, 1 want to advise you that recently Congress passed and the 
President signed the “Federal Judiciary Emergency Special Sessions Act of 2005.” The purpose of 
that legislation was to authorize Federal circuit, district, and bankruptcy courts to conduct special 
sessions outeide their respective boundaries in times of emergency. The United States Bankruptcy 
Court for the Eastern District of Louisiana has commenced operations from the offices of the United 
States Bankruptcy Coutt few the Middle District of Louisiana. fhttp://www.laeb.uscouns.gQV .) 
Fbitlter, the United States District Court for the Eastern District of Louisiana has issued an order 
that allows emergency filings in Baton Rouge (the Middle District) and in Lafayette (the Western 
District), (http://www.laed.uscourts.gov/'> . Documents filed in these alternate locations will be 
deemed filed in the Eastern District, thereby resulting in pre^ venue. 

If you have any questions, please do not hesitate to ccMitact me. 


cc: EOUST Senior Staff 


LIMITED OFFICIAL USE 
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Press Release 


Exeeatfve Offiee tor Unittd States Tnistoes 


PRESS REUASE 

For Immediota Rdaa&e 
Oidabar S, 30QS 

U.S. TRUSTEE PROGRAM ANNOUNCES ENFORCEMENT SUIDEUNES 
FOR HANKSUPTCY DEBTORS AFFECTED BY NATURAL DISASTERS 


WASHlfiCTOK, DX.-Thfl United Stetee T rustee Program today announced it has fesoed bankruptcy oiforceitient guidelines that 
take into account the hardships expsrisnaad by victims of recent hurricanes in the Gulf Coast region. 

The Bankruptcy Abuse Pievenbon and Consumer Protedllon Actof 200S (BAPCPA), which takas on October 17, 2005, 
oonteins various new requirements lor parties to a bankruptcy proceeding. The P^ram announced it is taking the fallowing steps 
to address the impact of current low and the BAPCPA upon victiins of natural disaster. 

Docanseat R^ubwnaila -under curnent law aivJ the BAPCPA, debtors provide documents such as payment advices and 
to natural disasters, if they are otherwiss eligible tar bankruptcy ralief. 

MeeM Test - Under the BAPCPA, I ndrvldual debtors undergo a ‘means tese* to determine whether they are eligible for 
CbapAar 7 reiiaf or whether Chapter 7 relief is presumed abusive. Generally speaking, theBAPCRA permits a debtcrto rebut 
that presumption of abuse by showing "special circumstances." In determiring whether to file an entarcement moUcr on 

disaster to constitute "special drcu'ir^ncas.' 


Attodaece at CredRora' Mecitinge - U.S. Trustees will exercise flexibility and provide altemet'ive means tar a debtor to 
attend the nundatory meeting of creditors If, due to the adverse effects of a natural disaster, the debtor cannot appear 
peraonalVy and testify under oath in the district whare the case is filed. 


Venae - U.S. Trustees will not raise or support venue objecbons in cases in wh'ch the debtor was displsced due to a natural 
disaster, unlms the filing constitutes a systemic abuse or presents extraordinery circuirstarxms. 

SMan Bueln e e a CNa|iter U Baakni|REJee -U.S. Trustees will not taka entarcement actions against Chapter 11 small 
busineas debtors who, os a result of a natural disaster, cannot reasonably be expected to pcdbrm statutory duties such as 
attending art initial debtor interview and filing financial raports. U.S. T rustees will not seek oonveision or dismissal of a small 
business Oopter 11 case if the grounds for filing the case era attnbtitaWe to a natural disaster and thare are raasonable 
preepects tar reorganization. U S. Trustees will not oppose reasortable and necessary extensions of bme to file edisdceuia 
statement and confirm a moiganization plan, if a small business debtor cannot comply with the deadlines because of a 
natural dmaster. 


The BAPCPA requines individual debtors to undergo credit counseling before fiting for bankruptcy. The BAPCPA authorizes U.S. 
Trustees to approve credit counseling agencies aoconding to criteria set forth in the law. On October 4, 2D0S, the Program 
announced a temporary waiver of the statutory rapulremerts tar credit counseling fior bankruptcy fliers in Loulslens and the 
Southern District of Mississippi due to the ePfei^ of hurricane Katrina. 

The U-S- Trustee Program is the component of the Justice Department that promotes integrity and eihcieiicv m the nation's 
bankruptcy system by entarcing barikruptcy laws, providing oversight of private trustees, and maintaining operehonai exceJIenoe. 
The Program has 21 ragicxis and 95 field offices. Urxier federal law, the Piogrem is not responsible for overseeing bankruptoy coses 
filed in Alabama or North Carolina. 


ExeeuHve Office tar U.S. Tnistees 
(202) 305-7411 


(End) 


L*sf Update: Novmber IS, 200S 6:10 PM 
U.S. Trustee Pmgnm/Dopartment of Justice 
usdoj/us^smm 


lofl 


5/22/2006 11:35 AM 
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Press Release 


11^ D«|Mrtniairt irf lailiEe 

EvseuSve Office for United SCetes Torstees 


PItESS REUASf 

For IrrrmodiBW Rdease 

Ortobar n, zaas 

TRUSTEE PR06RAM ANNOUNCES APPROVAL Of 
CREDtT COUNSELING AGENCIES FOR BANKRUPTCY FILERS 
AND WAIVER OF CREDtT COUNSEUHG REQUlREHENT 
IN AREAS AFFECTED BY HURRICANE KATRINA 


WASHINGTON. O.C.'The Unitol States Trustee tTt>gram today anncunced a temporary waiverof the statutory requirements kr 
cradit rxHJnseling Ibr bankruptcy filars in Louisiana and the Soiitbam District of Mississippi dua to tha aHects of Hurricana Katrina. 
The Program also announced appruwai oF 41 credit counseiing egencies for bankruptcy fileis. There are approved credit counsaling 
agencies sannng all federal judicial districts far which the United StatasTnistee Program is responsible. 

TTieKst of approved credit counseling agencies is posted on the Progrem's web site at www.usdoj.gev/uet. More cradit counseling 
agencies will be addad to the list as tbey are approved by United States Trustees. 

Under the Bankroptcy Abuse Prevention end Consumer Protection Act oF 2DQ5 ( "BAPCPA"), individual debtors who lile be nkrupicy 
on or after October 17. 2005, must undergo oadrt counseling within six montbs befara benkruptcr. The 8APCPA authonzee 

United States TrustuK to approve credit counseling agencies seconding to criteria sat forth in tha law. 

The BAPCPA permits United Stztes T rustees to waive tha eradil counseling requiriarriert within a judicial district where approvad 
credit oourading ageneiee ore not reasonabiy able to provide adequate services to bankruptcy filers. The United Stetes T rusleo for 
Region 5 made this date rnri nation with raspset to the Eastero, Middle, and Western Districts oF Loulsuina, and the Southern District 
of Mississippi, 

The U.S. TruBtoo Program is tha component of the Justice Departmerrt that premotrss irTtogrity and efficiency in the natron's 
bankruptcy system by enforcing bankruptcy laws, providing oversight of pnvate trustees, and maintaining operational excellence. 
The Piogrsm has 21 regions end 95 held offioes. Tha Pnegram is not tespcrsible for overseeirg bankruptcy coses hied in Alabama 
or North Caroline. 


Press Contact; Jane Umprecht 
ExeaitiVB Office for U.S. Trustees 
(202) 305-7A11 


lEntfl 


Ust Ufxiate: November IS, 2005 $:09 PM 
U.S. Ttvstee Pmgmm/DefurtmBnt of Justice 
usdoyus^smm 


I Of 2 
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Press Release 


us. D«|wrtaieirt of JsiUcc 

Btecuflve Oiffce for United States Tnistses 


AND WAIVER OF HSTOR EUUCAnON REQUIREMENT 
IN AREAS affected Bl 


WASHINGTON, D.C.-Th« (Jn)Ted StBt«s Trustee PTojjram today announced a temporary waiver of the statutory requiremejit tor an 
instructional cxiuise in personai financial management, otten callad "debtor aducatian,* for bankruptcy r>lsrs in Louisiana and ttie 
Southern Ctstrict of Mississippi due to the sffects of Hurricane Katnna. The Progmm also announced approval of 41 providBrs of 
debtor eduoabcTl courses for bankruptcy friers. There am approved debtor educatian course providers Serving ail federal judicial 
districts for which the United States Trustee Program Is reeponsibte. 

The list of approved debtor education course pro'dders is posted on the United Stales Trustee Program's websrte at 

WWW, usdpj. gov; List . More debtor education course providers will be added to the list as they are approved by the United Stales 

Trustees, 

Under the Bankruptcy Abuse Prevention and CorEumer Protadion Act of 2daS (BAPCPA), in order to receive a discharge of debt, an 
individual debtor who files bankruptcy on or after October 17, 700$ must complate an Instrutxlonal oourse in personal Finandal 
tnartagemenl after filing benkruptcy. The BAPCPA authonzes the United Stats Trustees In approve such oourse prtwiders acoording 
to critcriB sec forth in the law. 

The BAP(3 >a permits the United States Trustees to waive the debtor oducabon requirement within a judicia) drstrict where approved 
debtor sducaticin courses are riot adequate to sarva benkmptcy filers. The United States Trustee feirRogion S made this 
determination with respect to the Eastern, Middle, and Western Districts of Louisiana, and the Southern Distiict of Mississippi. 

The U.S. Trustee Prugrain Is the comporert of the JusHca Department that promotes integrity arid eftidency in the naticmls 
bankruptcy system by enfbidng banlouptcy laws, providing oversight of private trustees, and maintaining operational BaoBllancH. 
The Pn^ram has 21 iwgions and 95 field offices. The Pipgrem is not responsible for overeaeing tMnkruptcy tasas filed in Alabaim 
or North Carolina. 


Press Contact: lane Umprecht 
Executive Office for U.S. Trustees 
(202) 305-7411 

[&d] 


Last Upditg: Nov&nt>er IS, ZOOS 6:il PM 
U.S. TrustmKPnjgr^f’UDepartmentcfJiistia 
usthj/us^smm 
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USTP FY 2005 Criminal Referrals by Office and Allegation 
[NOTE: Each referral may identify one or multiple allegations.] 


Region: 01 City: Boston District(s): Massachusetts 

7 N u mber of Referrals 

Allegations 

5 Perjury/ Fnlc" Statement 

Parse Oathv'False Statemems [18 LSC 152 |7| & (3)| 

3 ConcealmentorAssels 

4 BanKfuptty Fraud Scheme I la use 157] 

1 ID ThefVUse ot False/ Multipie SSns 

1 Tax Fraud [26 use 7 ZO t. et seq.] 

2 Credit Card Fraud/ BustOuls 
2 Other 


Region; 01 City: Worcester District|s): Massachusetts 

S N umber o1 Refo rrals 
Allegations 

2 Peijury/ False statement 

1 False Oalhs/Faise Statements |18 USCISZ (2) S, (3)1 

3 Concealment Of Assets 

3 Bankruptcy Fraud Scheme [18 U5C I57J 

1 ID ThefVUse of False/ Multiple SSMs 

1 Concealment / Destruction/ Withholding of Documents 118 USC 1 52 [8) [V)! 

4 Forged Documents 

2 Mortgage/Real Estate Fraud 

1 Credit Card FrauiV Bust Outs 

2 Corporate Fraud 

2 Corporate BusIkDuls / Bteed-Ouls 
1 BrlbL-ryII8U5CI52(6)J 


RegioTi: 01 City: Manchester Distrlctfs]: New Hampshire 

6 Number of Referrals 
Aliegalions 

1 Perjury/ False Statement 

1 False Oathy False Statements J16 USC 1 52 (2) & [31] 

2 Concealment or Assets 

3 Bankruptcy Fraud Scheme [18 USC 157] 

1 ID ThePt/Usc of False/ Multiple SSNs 

1 Concealment / Destruction/ Wtthholdrng of Documents [18 USC 152 (81 i C?)] 

1 Tax Fraud (26 USC 7201. et seq.J 

2 Morigage/Real EstaDc Fraud 


Region: 01 City; Providence District(s): Rhode Island 

2 Number of Referrals 
Allegations 

t Perjury/ False Statement 

1 False Oaths/False Statements [18 USC 152 (2)6.13)] 

1 ConcealmcntofAssets 

2 Bankruptcy Fraud Scheme [1 8 USC 1 57] 

2 Other 
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Region: 02 City: Albany DistrlcMs): Northern New York; Southern New York; Vermont 

2 Number of Referrals 
Allegations 

2 Perjury/ False Staiernent 

1 False OathVFalseStdtements [10 DSC 1 52 (2) & (3;l 

2 Canceaimgnt of Assels 

1 Concealment/ Destruaron/ Witnholcfrng of Doctirnents [1 8 USC Ib2 (81 & (9J] 


Region: 02 City: Rochester Districtfs); Western New York 

6 Number of Referrals 
Allegations 

2 Perjury/ False Stdtemenl 

2 False OathVFalse statements [ 1 8 USC 1 52 (2) & (3); 

2 Concealment of Assets 

3 Bankruptcy Fraud Scheme [ 1 8 USC 157] 

3 Tax Fraud [26 USC 720 1 , et scq. J 

1 Other 


Region: 02 City: New Haven Dlstrict(s); Connecticut 

6 Number of Referrals 
Allegations 

e Perjury/ False Stdiement 

5 False OathVFalseStdtements [18 USC 1 52 (2| L (3J] 

G Conccai'mcntofA-sscts 

3 Concealment/ DestrUrtiewy Withholding of Documents [Ifl USC 1 S2 [B| & (9|] 
1 Wortgage/fieal Estate Fraud 

1 Embeziiement [ 18 USC 1 53] 


Region: 02 City: Utica Districtfs); Northern New York 

2 Number of Referrals 
Allegations 

2 Perjury/ False Statement 

2 False Oathi/False Statements [18USCI52[2|6.[3j1 
2 ConcealmentofAssets 

1 Bankruptcy Fraud Scheme [1 6 USC 1 57} 

1 IDTheft/UsenPFalse/Multiple SSNs 

1 ConceaVnent/DestructioiV Withholding of Documents [18 USC 152 (B) & [9;] 

1 Tax Fraud [26 USC 7 2D I . et seg.] 

1 Credit Card Fraud/ Bust-Outs 

1 Fal5eCIaim[ieUSC T52(4|; 


Region: 02 City: Brooklyn Districtfs): Eastern New York 

B Number of Referrals 
Allegations 

3 Pegury/ False Statement 

1 False Oaths/False Statements [ 1 8 USC 1 52 (2| S. [3 |l 
3 Bankruptcy Fraud Scheme [I B USC 157] 

3 ID Thef(/Use of False/ Multiple SSNs 

1 Concealment/ Destruction/ Withhcitling of Documents [IB USC 152 [B) & |9|J 

4 Serial Filer 



136 


Region; 03 City: Newark Dlstrict(s): New Jersey 

14 Number of Referrals 
Allegations 

2 Concealment of Assets 
7 fD TheR/Use of False/ Multiple SSNs 
2 Tax Fraud (26 USC 72 0 1 , et seq.] 

2 Credit Card Frauiy Bust-Oms 
1 Corporate Fraud 

1 Corporate Bust Outs/ B.ieed-Outs 
1 Proressconal Fraud 

1 Fee Agneemmt/Cas« Under Tide ll [IS U5C 155] 

1 Other 

Region: 03 City: Philadelphia Diatrigt(s); Eastern Pennsylvania 

18 Number of Referrals 
Allegations 

3 Fotsc Oaths/False Statements [18 USC 152 I?] 4 (3il 

7 Concealment or Assets 

6 Bankruptcy Fraud Scheme [18 USC rs?! 

8 ID TheR/Use of False/ Multiple SSNs 

3 Forged Documents 

4 Serial Filer 

1 Embezzlement [ 1 8 USC 1 531 
3 Other 

Region: 03 City: Harrisburg Distiicl(s): Middle Pennsylvania 

I Number of Roftrrala 
Allegations 

1 Mortgagq/Seal Estate Fraud 

Region: 03 City: Pittsburgh Districtfs): Western Pennsylvania 

10 Number of Referrals 
Anogafions 

5 Fegury/ Fatse Statement 

5 False Oaths/False Statements [18 USC !52 (21 & (3)J 

2 Concealment of Assets 

9 Bankruptcy Fraud Scheme [ ! 6 USC 1571 

3 in Theft/Use of False/ Multiple SSIMs 
1 t ax Fraud (26 USC 720 1 , et seq.) 

1 Forged Par oments 

4 Serial Filer 

3 Emhezkiemeni [ 1 8 USC 153] 

2 Other 

Region; 03 City: Wilmington District(s): Delavrare 

II Number of Referrals 
Allegations 

6 Perjury/ False Statement 

3 Concealment rifAssets 

2 Bankruptcy Fraud Scheme ( 1 6 USC IS7] 

1 ro Thert/Use of Falsq/ Multiple SSNs 

2 Tax Fraud [76 USC 720 1 , et seq.] 

2 Forged Pocuments 

1 Embezzlernent [ 1 8 USC 1 531 

1 Investor Fraud 

2 Profesaonal Fraud 

2 Other 
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Region: 04 City; Alexandria District<s): District of Columbia; Eastern Virginia 

5 Number of Referrals 
Allegations 

3 Perjury/ Fn/se Starement 

2 False Oaths/False SMtements [ 1 8 USC I S2 (21 S <31 i 

1 Concealment t>r flisets 

1 Bankruptcy Fraud Scheme 1 1 8 USC 1 52; 

1 Forged Documenis 

1 Serial Frier 

1 Professional Fraud 

1 OHier 


Region: 04 city: Norfolk Districtls); Eastern Virginia 

4 Number of Rofarrals 
Allegations 

2 Perjury/ False Statement 

3 False Oaths/Falsc Statements [te USC 152 (2| S. (3]] 

2 aankruptcy Fraud Scheme [ 1 3 USC 157] 

1 Concealment / Desnuctiory Withholdinr] of Documents ( 1 3 USC 1 52 |S1 6 [9|) 

1 Servil Filer 

1 Other 


Region: 04 City: Baltimore Dtstrict(s}: Maryland 

10 Number of Referrals 
Allegations 

5 Perjury/ False staternent 

6 False Oa thyPalsc Statements [iauSCr52|2)£>j3); 

* Concealment of Assets 

6 Bankruptcy Fraud Scheme [ 1 8 USC 1 57] 

1 Ta*Fraucl[26USC7201,etseq.l 
3 Forged Documents 

1 Mortgage/Real Btate Fraud 

2 Serial Filer 

1 ProfessionalFraud 


Region: 04 City: Columbia Dtetrict(s): South Carolina 

7 Number of Referrals 
Allegations 

4 Perjury/ False Statement 

3 False Oaths/ False Statements [ 1 8 USC 1 52 [2) i 1 3|] 

3 Cuncealmen! of Assets 

5 Bankruptcy Fraud Scheme [ 1 8 USC 1 57] 

1 ID Theft/Use of False/ Multiple SSNs 

2 Concealment / DeStiucSon/ Withholding of Documents J 1 8 USC 1 52 (8J £ | VJ] 

1 Tax Fraud rzf> USC 720 T, et seq ] 

2 Forged Documents 

1 Serial Filer 

f Corporate Fraud 

1 Sarbanes-Oxley [ 1 8 USC 1 5 1 9| 

' Corporate Bust-Outs / Bleed-Outs 

2 Other 
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Region: 


City: Roanoke 
Number of Referrals 
Allegations 

1 [No allegation ipeciliecl] 


District's): Western Virginia 


Region: 04 City: Charleston Dlstrlct(s); Northern West Virginia; Southern West Virginia 

z Number of Referrals 
Allegations 

1 Peijury/ False Statement 

1 FiilJc Oalhs/False Slatemefrts [l8USCI5;i(?)<.i3)l 

2 Conreaiment of Assets 

1 BanKruptcy Fraud Scheme ( I a USC 1 57| 

1 Conceiitmcnt / DeslructlorV Withholding of Documents [18 LISC 1 52 18| * (9J] 


Region: 04 City: Greonbolt □Istrict(a): Maryland 

a Number of Referrals 
Allegations 

6 Perjury/ False Statement 

5 False OathVFalse Sttitennents flO USC 152 (2| 4 (3)1 

4 ConcealmentolAssets 

6 Bankruptcy Fraud Scheme [ 18 DSC 1 57] 

2 ID Theiyuse of False/ Multiple SSNs 

I Forged Documents 

1 Serial Filer 

■I Poil-Petitlon Heceipt of Froperty [IS USC 1 52 15)] 

5 other 


Region: 04 City: Richmond Dl5trict(s): Eastern Virginia 

5 Number of Referrals 
Allegations 

4 Perjury/ False Statement 

5 False OalhVFaiseStatements {18 USC 15? (2) 6, IJjJ 

3 sanwuptcy' Fraud Scheme ( 18 USC 1 57) 

1 IDTheft/UseofFalse/MullipleSSNs 

4 Forged Documents 

1 Mortgagt/Real Estate Fraud 
3 FalseClaim:i8USC ?52(4|j 
1 Investor Fraud 


Region: 05 City: New Orleans District(s): Eastern Louisiana; Middle Louisiana 

S Number of Referrals 
Allegations 

5 Fegury/ False Statement 

6 false OalhVFalse Statements (18 USC 152 |7j F. [3|] 

6 Concealment oFAsieis 

5 Bankrupfry Fraud Scheme ( 1 8 USCi 57) 

2 Concealment / Destruction/ Withholding of Documents [18 USC 1 52 (8) & (9(j 
1 Tax Fraud (76 USC 7 20 1 , et seq.) 

1 Forged Documents 

1 FalseClalm [18 USC 157(4)) 

3 Other 
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Region: 05 City: Shreveport Olstrlct(s): Western Louisiana 

3 Number of Referrals 
Allegations 

1 Pfirjury/ Fa'JC Statement 

2 FtibeOaths/Fa/se Statements IlSUSC !S2)2| &(3)] 

2 Cnnreatmenlnr Assets 

3 Hankruptcy Fraud Scheme 1 18 use 1 57] 

1 ID Thefl/Use or Faht^ Multiple SSNi 

1 C redil Card Fraud/ Bust-Outs 

1 Pust-Petitlon Receipt of Property JtS USC 152 (5|] 


Region: 05 City: Jackson DIstricKs): Northern Mississippi; Southern Mississippi 

6 Number of Referrals 

Allegations 

3 Perjury/ False iWement 

-1 raise Oalhj/False Slalemenls [18 USC 1 52 (2) S. [5]J 
3 ConcealmentofAssets 

2 IDThsrt/UscofFalse/k/lultiptcSSNs 

1 Conceali^ent/ DestructiorV Wlthholdiny of Documents [ 1 8 (JSC 1 52 (B) Si [91] 

1 Embezzlement [ 1 8 USCI 53] 

1 Fust-Petition Receipt of Property [18 USC 152 (5)] 

2 Other 


Region: 06 City: Dallas District's): Northern Texas 

9 Number of Referrals 
Allegations 

5 Perjury/ False Statement 

4 False OathVFalsc Statements [IB USC 1 52 (2| & (3)] 

3 Concealment or Assets 

7 Bankrupti^rFraudSchemellBL’SC 157] 

3 OThert/UseofFalse/ Multiple SSNS 

2 Concealment/ Dcstorctiori/ Withholdinci of OocumenLs [rs LKC 1 5? |8i S i9|] 

1 Tax Fraud (26 USC 7201, et seq.) 

2 Forged Documents 

"I Mortyage/Rcat Estate Fraud 

2 Serial Filer 

1 Credit Card Frauef/ Bust-Outs 

1 Disregard oi Bankruptcy Law/Rule by Bankruptcy Petition Preparer 1 13 (JSC 1 56] 

2 Other 



140 


Region: 06 City: Tyler Distr[ct(s): Eastern Texas 

8 Number of Referrals 
Allegations 

5 Fequry/ Fahe Statement 

4 Falie Oach^Fafse Statements 1 145 USC 1 S2 (21 & (3J( 

6 Concealment (If Arrets 

6 BankruptcyFraudSchcmc [ISUSC 157] 

2 ID Theft/Use of Falref Multiple SSNs 

5 Concealment / Dcstruoton/ WithholOinq of Documents [IBUSC 157 («[ & (911 
1 Taa Fraud [2 6 U5C 7 70 1 . ct seq ? 

1 Forged Documentr 

2 MortgagsyReal Estate Fraud 

1 Serial Filer 

1 Credit Card Fraud/ Bust Outr 

3 Post- PatllJon Receipt of Property [ i fi use 152(5)) 

1 Corporate Fraud 

1 Investor Fraud 

1 Disregard of Bankruptcy Law/Rule by BanlerupKy Fetiticin Preparerl t8 USC 1 56) 

3 Ottier 

Region: 07 Clly; Houston Dlstrlct(s); Southern Texas 

$ Number of Referrals 

Allegations 

2 Pegury/FalseStatement 

3 False Oaths/False Statements ; Ifl USC 152 (2) 4. (3|] 

2 Concealment of Assets 

4 BankruptcyFraudSclremellBUSC 1571 

1 ID Thett/Use of False/ Multiple SSNs 

2 Concealment / DcstnjctiorV WFrItitioidi ng or Documents (1 fl USC 1 52 (8) &. (9)] 

3 Forged oocuments 

1 Embesziement [18 USC 153J 

1 False Claim [18 USC 152(4]] 

2 Post Pennon Receipt of Property (18 USC 152 (51) 

1 Bribery (18 USC 152(51] 

2 Ottier 

Region: 07 City: San Antonio Distrlct(s): Western Texas 

6 Number of Referrals 

Allegations 

3 Perjury/ False Statement 

4 False Oaths/False Statements ( 1 8 USC 1 .52 (2| & (3)] 

3 Concealment of Assets 

3 Bankruptcy Fraud Sctieme [18 USC 1 57] 

1 ID Theft/Uieof False/ Multiple SSNs 

2 Tax Fraud [26 USC 720 l.etsed l 

1 Serial Filer 

3 Embezzlement [ 18 USC1 53] 

1 Sarbanes-Oxley ft 8 USC 1 5 19] 

3 Olticr 
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City: Corpus Christi District(s): Southern Texas 

Nuirber of Referrals 
Allegations 

1 Perjury/ False Statement 

1 Concealment of Assets 

1 ID Tticfl/Use of False/ Multiple SSNs 

5 1 ax Fraud f26 i/SC 720 1 . et seq. j 

1 Ottier 


Region; 07 City; Austin Districts); Western Texas 

e Number of Referrals 
Allegations 

< Perjury/ False Statement 

1 False OathyFalsc Statements ( f 8 USC 1 52 (2i £. (3)1 

2 Concealrnent otAssets 

1 JD Ttieft/use of False/ Multiple SSMs 

1 Cantealment/ Destaiaton/ Wirfiho/ding orDotuments [I8USC 152(8) Fi (9)] 
1 Forged Documents 

1 Seri^J Fffer 

2 Investor Fraud 

1 Other 


Region; 08 City; Memphis District(s): Western Tonrtessee 

16 Number of Referrals 
Allegations 

6 Peijury/ FaiseStatement 

11 False Oaths/False Statements 113 USC I52(2)&(3]] 

3 Concealment of Assets 
2 Bankruptcy Fraud Scheme [ 1 8 USC 157] 

7 ID Theft/Use of False/ Multiple SSWs 

2 Concealment/ Desi/uctrorV Withholding of Dorumencj (18 USC 152(8)5,(9]] 

1 Ta* Fraud (2fi USC 7201, ct scq.] 

2 Forged Documents 

1 Morlgage/Real Estate Fraud 
1 FalseCrarin[l3USC ISZI-l)] 

F Other 


Region: 08 City; Louisville District{s): Western Kentucky 

$ Number of Referrals 
Allegations 

1 Pedury/ False Statement 

3 False Oaths/False Statements (18 USC 1 52 (2) & ji]) 

2 Concealment of Assets 

2 Bankruptcy Fraud Scheme (18 USC 1 57] 

1 Forged Documents 

1 Serial Filer 

1 Sartanes-Oxtev [ 1 8 USC 1 5 1 9] 

3 Other 
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Region: 08 City: Chattanooga Distrlct(s); Eastern Tennessee 

6 Number of Referrals 
Altegations 

2 Pejjury/ False Statement 

3 False OaOis/FaIsc Statements (18 CSC 1 52 (2) •£. (3)] 

3 Concealment of Assets 

1 Banitruptcy Fraud Scheme (IS CSC 1 57| 

2 to Theft/Use of Fake/ Multiple SSNS 
1 Other 


Region: 


08 


City: Nashville Distrlct(5): Middle Tennessee 

Number of Referrals 
Allegations 

2 Perjury/ False Statement 

1 False OothyPakeSaternents [18 CSC 152 (2| & (3i] 

2 Concealment of Assets 

1 BanKruptcy Fraud Scheme [r8 CSC 157] 

2 CorceaJment / Destruction/ Withholding or Documents (18 USC 157 (B1 Si (9Ji 

1 Embeiilenient [18 USC I53J 

1 Investor Fraud 

1 Professional Fraud 

3 Other 


Region: 08 City; Lexington District(3); Eastern Kentucky 

2 Number of Referrals 
Allegations 

1 Perjury/ False Statement 

2 False Oaths/false Statements [ 1 3 USC 1 52 (2| S. 1 3)] 

2 Cnncearmentnf Assets 

1 Banlsruptcy Fraud Scheme [T 8 USC 1 57| 

1 10 TheR/Use of False/ Multiple SSNs 

1 Concealment/ Destructiory Withholding of □ocuments [IS USC 1 52 (8j & (VJJ 

1 Forged Documents 

1 Health Care Fraud 

1 Other 


Region: 09 City; Cleveland Dlstrict(s): Northern Ohio 

16 Number of Referrals 
Altegations 

6 Perjury/ False Statement 

A False Oath Vhalse Statements [18 USC 152 (21 & [3)1 
S Concealmentof Assets 

3 Bankruptcy Fraud Scheme [16 USC 1 57J 
a Tax Fraud (26 USC 7 20 1 , et seq.) 

1 Emhe77lemeh t [ 1 8 USC 1 53) 

3 Credit Card Fraucy Bust-Outs 

1 Post-Petition Receipt of Property [18 USC 152 (5)1 

1 Sarbanes-OxleyriBUSC 15I9J 

1 Corporate Bust-Qots / aieed-Quts 

1 Health Care Fraud 


Olher 
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Rggion: 09 City; Columbus District(s): Southern Ohio 

8 Number of Referrals 

Allegations 

6 Perjury/ False Statemenl 

6 False Oath^F^'se Statements ( 1 6 USC 1 57 (7] S (31J 

4 Concealment or Assets 

8 Bankruptcy fraud Scheme [ 1 8 USC 1 57j 

1 ID Theft/Use oF Fafsty Multiple SSNs 

1 Concealment/ DestruettorV Withholding of Documents [1 8 USC 1 57 (6) Si I?)] 

2 Forged Documents 

2 Mortgage/Rwl Estate Fraud 

1 Serial Filer 

1 Emhciilcment {IB USC 1 53] 

1 False Claim [18 USC 157(4)] 

1 Professional Fraud 

1 Disregard of Bankruptcy Law/Kule hy Bankruptcy Petition Preparer 1 1 8 U5C1 56) 

1 Fee Agreemenl/Cases Linder Title 1 1 (18 USC 155) 

5 other 


Region: 09 City: Detroit Distrlct{s): Eastern Michigan 

a Number of Referrals 
Allegations 

2 Perjury/ False staremenr 

2 False Oaths/f also Statements [10 USC 152 |2J i. (3.il 

1 Concealmentof Assets 

1 ID Thetl/Use of False/ Multiple SSNs 

1 Concealment/ Destruction/ WKhhcilding of Documents [18 USC )57[81 6 (M)) 

2 Forged Documents 

1 Other 


Region: 09 City; Grand Rapids District(s): Western Michigan 

a Number of Referrals 
Allegations 

8 Perjury/ False Statement 

a False Oaths/Falsc Statemenrs [ 18 USC 152 |21 6, [3|) 
fi Concealment ot Assets 
7 Bankruptcy Fraud Scheme 1 1 8 USC 1 5 /) 

1 ID ThcFI/Use of False/ Multiple SSAis 

1 C redit Card Fraud/ Bust-Outs 


Region; 09 City; Cincinnati Distrlct(s): Southern Ohio 

3 Number of Referrals 
Allegations 

3 Perjury/ False Statement 

2 False OathJi'False Statements [10 USC 152 (2) S ji)) 

3 Concealment of Assets 

1 Bankruptcy Fraud Scheme [) B USC 1 57| 

1 Mortgage/Real Estate Fraud 
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Region; 10 City: Indianapolis Distrlct(s): So Jthern Indiana 

« Number of Rofarrals 
Allegations 

5 Fejrjury/ Fahc Statement 

5 fEUwOathv^Faf«St!«ementsliaUSC 
4 Concealment of Assets 

3 Bankruptcy Fraud Scneme f l a DSC 1 57J 

1 ID Thcfl/Use of False/ Multiple SSNs 

1 Tax Fraud USC 720 1, ct seqj 

2 Serial Fn'or 

1 Credit Card Fraud/ 9ust-Ouls 

1 Post-Petition Receipt of Property [18 USC 152(5)1 


Regton; 10 City: Poorla Dlstrict(s): Central Illinois; Southern Illinois 

zo Number of Referrals 
Allegations 

1 4 Perjury/ false Statement 

4 False OathVPafsc Statements [IS USC 152 12| 6. (3>i 

1+ ConcealmentofAssets 
2 Bankruptcy Fraud Scheme ( 1 8 USC 1571 
2 JO Thcft/Usc nf False/ Multiple SSWs 

2 Concealment / OeSTruttiori/ Withholding of DDCuments ( 1 8 USC 1 b? |8; & |9)] 

1 Tax Fraud [26 USC 720 1, et scq j 

2 M ortgage/Reai Estate Fraud 
1 Credit Card Fraud/ Bust-Outs 

1 Corporate flust-Outs/ Bleed Outs 

1 Other 


Region: 


10 


City: South Bend 
Numbar of Referrals 


District(s): Northern Indiana 


3 Concealment of Assets 
1 Bankruptcy Fraud Scheme [IC USC 1 57] 

1 ID Theft/Usc of False/ Multi pie SSNs 

1 Tail Fraud [26 use 720 1, etseq.] 

2 Other 

Region: 11 City: Chicago Distrlct(s): Northern Illinois 

18 Number of Referrals 
Allegations 

9 Perjuiy/ False Statement 

14 False Oaths/False Statements [ 1 8 USC I52 (7) A (3]| 

18 ConcealmentofAssets 

1 0 Bankruptcy Fraud Scheme [ 1 8 USC 1 5 7J 

3 ID Theft/Use ofPalse/ Multiple SSNs 

3 Conccalmcnt/Dsrsiruciion/ Withholding of DocuiTK'nIs [10 USC 1 52 (8] £. 19(] 
8 Tax Fraud [26 USC 7 20 1 , et seq.J 

6 Mojtgage/Real Estate Fraud 

3 Emberrlemenr [ 1 8 USC 1 53] 

1 Credit Card Fraud/ Bust-Outs 

1 Post-Petition Receipt or Property ( I a USC 1 52 ( 5]] 

4 Corporate Fraud 

3 5 arbanes-Oxley f 1 8 USCl 5 1 9 j 

6 Other 
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Region; 11 CKy; Milwaukee District(s): Eastern Wisconsin 

4 Number of Referrals 
Allegations 

3 Perju(y/ Falise Statement 

2 False OathyPalse StHtements fia USC 1 52 (2) & (3)i 

2 ConcealmenlofAssets 

4 BanKruptcy Fraud Scheme [Ifl USC 1 57] 

1 Concealment / DescructiotV Withholding of Documenic [IB USC 152 (BJ (9|] 

1 Forged Documents 

1 Mortgage/Real estate Fraud 

1 False Claim fia use 152(4)1 

1 Post F'eliti on Receipt of Properly 1 1 S USC 3 52 15)1 

3 other 

Region: 11 City: Madison Districtls): Northern Illinois; Western Wisconsin 

7 Number of Referrals 
Allegations 

5 Peijury/ False statement 

5 False Oaths/False SCaiemenfs ( 1 3 USCI 52 (2) & |3|| 

6 Concealmentaf Assets 

1 BankruptcyFraudSchemc [18 USC 157] 

1 10 Thetl/Uie of False/ Multiple SSNs 

1 Taj( Fraud [26 USC 720 1 , et seq ] 

1 Credit Card Frauc^r Bust-Outs 

3 Investor Fraud 

2 other 


Region; 12 City: Minneapolis District(s): Minnesota 

4 Number of Referrals 
Allegations 

3 aanktuptcy Fraud Scheme [ 1 8 USC 1 57] 

3 Credit Card Fraud/ Bust-Outs 


Region: 12 City; Cedar Rapids District[s): Northern Iowa 

4 Number of Referrals 
Allegations 

4 Pcijuiy/ False Statement 

3 False OathVFalse Statements [78 USC 152 [2) f. {3)1 

4 Concealment of Assets 

2 Bankruptcy Fraud Scheme [16 USC 1 571 

1 Concealment/ Destmetion/ Withholding of Documents 118 USC 1 52 |B] S (Si)] 
1 Tax Fraud [26 USC 7/0 1 , et seq j 


Region; 12 City: Das Moines Distrlct(s): Southern Iowa 

3 Number of Referrals 
Allegations 

1 Perjury/ False Strfiemertt 

2 False OathVFalse Starements [18 USC 1 52 (2) k (3)) 

2 Concealment of/tssets 

2 Barikruptcy Fraud Scheme [18 USC t57) 

2 Concealment/ Destruction/ Withholding oPDocuments [16 USC 1 52 (6) S> |91J 

1 FalseGatm[18USC 152('I|I 

1 Professionai Fraud 

1 Other 
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Rogion; 


12 


City: Sioux Falls District(s): North Dakota; South Dakota 

Number of Referrals 
Allegations 

1 Perjury/ FiJiseSleiteinent 

1 False Oathy'Farse Statementi ( 1 8 USC 1 52 (2| & (3)] 

1 Concealment of Assets 


Region: 13 City: Kansas City Disti1ct(s): Western Missouri 

6 Number Of Referrals 
Allegations 

1 Perjury/ Fate Statement 

2 False Oathi/False Statements (I8 USC 1 52 [2] (, (3)1 
2 Concealrrcnt of Assets 

2 Bankruptcy Fraud Scheme [18 USC 1571 
* Other 


Region: 13 City: Little Rock Dl$trlct(s): Eastern Arkansas; Western Arkansas 

10 Number of Referrals 
Allegations 

1 Peijury/ False Staremm 

4 False oams/false Statements [18 USC 1 52 (2) & (3)1 
B Concealment of Assets 

1 ID Thefl/Usc of False/ Multiple SSNs 

1 Concealment/ Oestrijcrtory Withholding ol Documents [1 8 USC 1 52 (0) fa f9|[ 

2 Tax Fraud [24 USC 720 1 . ct seq.) 

1 Corporate Fraud 

2 other 


Region: 13 City: St. Louis Dtstrict(s): Eastern Missouri 

a Number of Referrals 
Allegations 

7 Pejury/ False Statement 

4 False Daths/False Statements [ I a USC 1 52 '2J A (3]] 

5 Concealment of AijetJ 

1 Bankruptcy Fraud Scheme [18 USC 1 57) 

2 Concealment/Desrructton/WtthhQ/dingorDocumrntsIlBUSC 152 |HJ &(9)J 

1 Corporate Fraud 

1 Investor Fraud 


Region; 13 City: Omaha Dlstrlcl(5): Nebraska 

B Number ol Referrals 
Allegations 

4 Pegury/ false Statement 

4 False Oathv'FfIse Slalements 118 USC 152 jZ] & (3|1 

5 Concealment of Assets 

2 Bankruptcy Fraud Scheme [ 1 8 USC 1 5 7) 

4 concealnent/Destruction/WithholdlngorDocumentslISUSC 152 [8) £.]9il 
2 False Claim [IB U5CI 52(4)1 
1 Post-Petition Receipt of Property [ 1 6 USC 1 .52 [5)i 

4 Other 
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Region: 14 City: Phoeni* Oistrictls): Arizona 

9 Number of Referrals 
Allegations 

6 ppqury/ False Slatement 

6 False Oaths/False Sratrmmts I ifl (JSC 1 52 (2) & ( 3;) 

*1 CorcealmefitofAssets 

3 Bapio-uptcy FrauJ Scheme [i g use r 57] 

3 TaxFiaud [26 USC 7201, etseq.J 

3 FortJPri Documents 

1 Credit Ciirxj Fraud/ aust-Outs 

1 FalSECIarmt'l8U5C152(-llI 

4 Otner 


Region; 16 City: San Diego Dlstrlct(s): Southern California 

6 Number of Referrals 
Allegations 

4 Peijury/ False Statemonl 

6 False Oaths/Faise statements 1 1 8 USC 1 52 (21 6 (3)| 

4 Concealment of Assets 

4 BanPcruptcy Fraud Scheme [ I fl uSC 1 5 7J 

2 ID Theft/Use of False/ Multiple SSNs 

1 Concealmpnt/Desiruciiori/WrthholdtngofDocumcntstia USC 152(0)&(9]i 

1 Mortgage/l7eal Estate Fraud 

1 Serial Filer 

2 FalseClaim [18 USC 15214); 


Region: 16 City: Los Angeles Dlstrlct(s]: Central California 

68 Number ot Referrals 
Allegations 

46 Perjury/ False Slalement 

41 raise Oaths/False Slalements (18 USC 1 52 (21 6 (3)| 

27 Concealment of Assets 
37 aankruptcy Fraud Scheme [( a USC T57J 
17 ID Theft/Use of False/ Multiple SSNs 

4 Concealment/ Dcstructrory Withholding nroorumenls [18 USC 152 (8| 6 (9): 
7 Forged Documents 

12 Mongage/Real Estate Fraud 
12 SerialFller 

1 False Claim (18 USC 152|4)] 

t Investor Fraud 

1 ProFesiionul Fraud 
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Region: 16 Cit/: Santa Ana Dlstrlct{s): Central California 

17 Number of Referrals 
Allegations 

1 S Pfvjuiy/ False Ststement 

12 False Oaths/False Swtemenls [1 8 USC 1 52 12] & (3|I 

S ConcealmcntofAsseK 

5 eanltruptcy Fra ad Scheme [ 1 8 USC 1 57) 

2 ID Theri/Use of FalS^ Multiple SSNs 

■I Forged DocumenK 

2 Mortgagc/Fcal Estate .r^raud 

4 Serial Filer 

1 Embcrrlcment ( ! B USC 5 53) 

1 Professional Fraud 

2 Other 


Region: 16 Cily; Riverside Districtfs): Central California 

S Number of Referrals 
Allegations 

^ Perjury/ False Statement 

4 False OattiyFalse Statements (18 USC 1 52 (2) 8 (31] 

3 Concealment of Assets 

2 Bankruptcy Fraud Scheme [ 1 S USC 1 57) 

1 ID Theft/Usc of False/ Multiple SSNs 

1 Tax Fraud [24 USC 7201, et scq.) 

1 Einberrlement (1 6 USC 1 53] 

1 Corporate Fraud 

2 Investor Fraud 

3 other 


Region; 16 City: Woodland Hilfs Dlstrlct{s); Central Calitornia 

9 Number of RoferraJs 
Allegations 

6 Perjury/ False Statement 

6 False Oaths/False Statements [ 1 8 USC 1 52 [2 1 8 (3 1| 

3 ConcealmertofAssett 
2 Bankruptcy Fraud Scheme [ 1 8 USC 1 57) 

5 iDTTiefVUse of False/ Multiple SSNs 

1 Concealment/ Destruction/ V/lthhoWIng ol Documents JtS USC 1 52 |8] 8 [VI] 
S Forged Documents 

2 MortgagtyRcal Estate Fraud 
1 Credit Card Fraud/ Busl-OuD 

1 Corporate Bust-Outs/ Bleed-Outs 

1 ancr 


Region: 17 City: San Francisco DIstrIctfs): Northern California 

4 Number of Referrals 
Allegations 

2 False Onths/False Statements ) 18 USCI 52 (2| 8 (3)] 

4 Concealment of Assets 

3 Bankruptcy Fraud Scheme ( 1 B USC 1 .57) 

2 Correeatment / Destruction/ Withholding ol Documents )1 8 USCI52 (B) 8 (9)] 
1 Posl-Pelition Receipt of Property [18 USC 1 52 |5)] 
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Rsgion; 17 City: OaXIand Dlstrlct(s): Northern California 

S Number of Referrals 
Allegations 

5 Perjury/ False Slalemcnt 

4 False OathVFalse Statements ( I a USC I S2 (2; £, jJJ] 

3 c onr ealmenl of Assets 

* Sankruptcy Fraud Scheme [IB USC 157) 

1 ID ThefVUse of false/ Multiple SSNs 

1 Concealment / Dcstructior/ Wllhhaldrng of Documents [IB USC 1 52 (8) & |9]] 

1 Serial Filer 

5 Other 


Region: 


17 


City: San Jose Distriot(s): Northern California 

Humber of Raferrals 
Allegations 

2 Peij u ry/ False Statement 

1 False OathVFalse Statements [ 1 8 USC 1 52 (2) £, (3 |J 

2 ConceaimentofAsseis 

1 Hankrupfry Fraud Scheme (IS use 1571 

1 Concealment / DcstructroiV Withholding of Documents (18 USC 1 52 (61 S 19]| 

1 Other 


Region; 17 City: Fresno Dlstrlcf{8); Eastern California 

11 Number of Referrals 
Allegations 

7 Peijury/ False Statement 

7 False Oath s/False Statements [1 B USC 1 52 (2] t (Bji 
*1 Concealment of Assets 

7 Bankruptcy Fraud Srheme [IS USC 157] 

1 IDTheft/UscofFalSt/MultipieSSNs 

1 Concealment / Oestructron/ Withholriing of Documents [18 USC 1 52 (0] & |9|1 
1 Tax Fraud [26 USC 720 1 , el sep, j 

5 Forged Documents 

1 Mongage/Seal Estate Fradd 

3 Serial Filer 

1 false Claim [iaUSCI52(4)] 

2 Corporate Fraud 

3 Sarbanes-Oxley [ 1 8 USC 1519] 

1 Professional Fraud 


Region: 17 City; Sacramento Dletrlct(s): Eastern California 

4 Number of Referrals 
Allegations 

3 Perjury/ False Statement 
3 False Oalhs/Faije Statements [ 1 0 USCI 52 (2| i [3)1 

3 ConccalmcntofAssets 
1 Bankruptcy Fraud Srheme [18 USC 157] 

1 ID TMCft/Usc Of False/ Multiple SS^s 

t Mortgagp/Real Estate Fraud 

1 Serial Filer 

1 Other 
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Region; 17 City; Las Vegas District{s); Nevada 

7 Number ol Referrals 
Allegations 

6 Perjury/ Fa/ie Statement 

4 Falie Oathi/False Stalemenis ( 1 8 U5C 1 52 (2] 4. [.1 |i 
6 Ccncealment of Assets 

2 BarnkrupteyFraurt Scheme [16 USC 157) 

6 Concealment/ Oe'truction/ Withholding of Documents [ 18 USC Ib2 (8| & (V|J 

2 Post-Petition Receipt of property 1 1 8 USC 1 52 |5|) 

1 Corporate Bust Outs / BleecJ-Outs 

1 Other 


Region: 17 City: Reno Dlstrlct(s): Nevada 

4 Number of Referrals 
Allegations 

4 Peijury/ False Statement 

2 False Oaths/Faisc Statements 1 18 USC 1 52 [2) 6c f l)j 
6 Conceatmentt of Assets 

1 Bankruptcy Fraud Scheme [ 1 6 USC 1 57| 

1 ID ThefVUse of False/ Muirtple SSNs 

1 concealment/ DesirucUon/ WithhoIdingofDocuments [IB USC 15? |S| Si(5)[ 
Z Forged Documents 

1 Posl-Petilion Receipt of Property [ 1 13 USC 1 52 (5)] 


Region; 18 City: Seattle District(s): Western Washington 

4 Number of Referrals 
Allegations 

4 Peg'ury/ False Statement 

3 False Oaths/Faisc Statements Jlfl USC 1 52 12) £, (3)] 

3 Concealment of Assets 

3 Bankruptcy Fraud Scheme 1 1 6 USC 1 5 7] 

1 iQThefvuic of False/ Multiple SSNs 

1 Concealment/ Destruction/ Withholding of Documents [18 USC 1 52 (B) & |9J] 
1 Forged Documents 

1 MOftgage/Reai Estate Fraud 

1 Serrai Filer 

1 Pojt-Pctition Receipt of Property [ 1 8 USC 1 57 ( 5|1 

1 Corporate Bust Outs / Bleed-Outs 

2 other 


Region: 18 City: Boise Dlstrlot(s): Idaho; Oregon 

B Number of Referrals 
Allegations 

8 Perjury/ False Statement 

8 False Oaths/Fafse Statements [ 1 0 USC 1 52 (2| £■ [Jj] 

8 Concealment of Assets 

8 BankruptcyFraudSchemellBUSC F57] 

1 ID Thefr/Usc of Fals^ Multiple SSMs 

1 Concealment / Destairtion/ Withholding of Documents [IB USC 1 52 (8) & CJH 

1 Tax Fraud (26 USC 720 1 , et seg | 

2 ForgeiJ Documents 

1 Credit Card Frau d/ Bust-Outs 

1 Corporate Fraud 

3 Other 
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Rogion: 18 City: Great Falls DisUlct(s): Montana 

1G Number of Referrals 
Allegations 

1 5 Perjury/ False Statement 

IS False OathsT^*^ Statements [IS USC 157 (7| 5 (3)1 

14 Concealment of Assets 

15 Bankruptcy Fraud Scheme [10 USC 1 57[ 

1 Concealment / Destruction/ Withholding ot Documents [18 USC 1 52 (8) S (9)( 

1 Tax Fraud l?6 USC 7701. etseq ] 

1 Other 


Region: 18 City; Portland Dls1rict{s): Oregon 

2 Number of Referrals 
Allegations 

2 Perjury/ False Statement 

2 False Oaths/False Statements ( 1 3 USC 1 52 (2; i ( 3|] 

1 Concealment of Assets 

2 BankruptryFraud Scheme ;78 USC I S7J 

1 Cuncealment/Deslructioni/ Withholding ofOoruments [13 USC 152 (0] Sc ISIjl 

1 Sarbanes OWey [IS U5C1 5191 
1 Other 


Region: 18 City: Eugene Dlstrlct(5): Oregon 

7 Number of Referrals 
Allegations 

7 Perjury/ False Statement 

7 False Oaths/False Statements [10 USC 1 52 (2J i (3)j 

7 Concealment of Assets 

2 Bankmptcy Fraud Scheme [I8USC 157] 

1 Conceaiment/Destnjction/Withholding of Documents 118 USC 152 |8) i [9)J 


Region: 18 City: Spokane Distrlct(s): Eastern Washington 

1 Number of Referrals 
Allegations 

1 False Oaths/Fcrlse Slalements (18 USC 1 52 (2] & (3)] 

1 Forged Documents 
1 Other 


Region: 


City: Denver 
Number of Referrals 


Distrlctls): Colorado 


1 Perjury/ false Statement 

1 False OathVFalse Statements ( 18 USC 1 52 (2) f, 1 3)] 
1 Bankruptcy Fraud Scheme [IS USC 157] 

1 Serial Filer 

2 either 
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Region; 19 City: Salt Lake City Dlstr[ct|s): Utah 

14 Number of Referrals 
Allegations 

1 1 Fefjury/ Fai'se Slalement 

4 False OatnVfalse Statements [18 USC 15? |7) A /3|] 

3 Concealment of/vssets 

3 Bpnlcrtiplcy Fraud Scfiem^r [18 CISC 1 57] 

6 ID Theri/Usc Of Fals^ Multiple SSNs 
1 fnrgsd Documents 

1 Mortgage/Real Estate Fraud 

1 Sens I Filer 

1 Credit Card Fraud/ Bust-Outs 

6 Sarlwnes-Oxley [ 1 8 USC 1 5 1 9] 

7 other 


Region; 20 Crty; Wichita District(s): Kansas 

14 Number of Referrals 
Allegations 

1 0 Perjury/ False Statement 

1 1 False OatnyFalsf Statomenn [ 1 8 USC 1 52 (2) & (3)1 

4 Concealment of Assets 

3 Bankruptcy Fraud Scheme 118 USC 1 57] 

6 ID Thcft/Usc ot False/ Multiple SSMs 

z Conccalmcnt/Destiuctfon/WithholdingolDocumentsllBUSC 152(8] & (9jj 
1 Fo rged Documenli 

1 Serial Filer 

4 Credit Card Fraud/ Bust-Outs 

1 Corporate Bust-Outs / Bleed Out s 

6 Other 


Region: 20 City: Albuquerque Districts): New Mexico 

6 Number of Referrals 
Allegations 

3 Fcijury/ False Statement 

J False OkilhyFalse stacemenis 1 18 CISC 1 52 J?) & |3Jj 
3 ConcealmentofAssets 
z ID Theft/Use of Fals^ Multiple SSNs 

2 Tax Fraud [26 USC 7 20 1 . « seq.] 

1 Other 


Region; 20 City: Tulsa Districts): Eastern Oklahoma; Northern Oklahoma 

5 hi umber of Referrals 
Allegations 

4 Perjury/ False Statement 

4 False OalhyFalse Statements 1 1 B USC ! 52 (2) & (3) j 
4 Concealment of Assets 

3 Concealment / Destruction/ Withholding of Oocuttienis 1 1 8 USC 1 5? |8) A ]9;i) 

2 Emhcaaement 1 1 8 USC 1 53) 

1 Post- Petition Receipt of Properly ] 1 8 USC 1 52 (5)) 
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Region: 20 City: Oklahoma City Distrlct(s); Western Oklahoma 

6 Number of Referrals 

Allegations 

4 Pcfjury/ False Statement 

5 False Oath^False Statements (18 DSC 152 (2) Si [3|] 

3 Concealment of Assets 

3 Bankruptcy Fraud Scheme ( 1 8 USC 1 57] 

1 ID ThdVUse or False/ Multiple SSNs 

2 Concealment/Destnjcaon/WithnoldingorDocumcntsflBUSC I52(8]i|‘?ll 
1 Tax Fraud [26 USC 720 1 . et scq.J 

I Forged Documents 

4 Other 

Region: 21 City; Atlanta Distrlct(s): Northern Georgia 

34 Number of Referrals 
Allegations 

1 2 Penuty/ False Statement 

13 False Oaths/FaJse Statements [IS USC 152 (2| S (3)] 

8 Concealment of Assets 

I I Bankruptcy Fraud Scheme (18 USC 1 571 

17 ID Theft/Use of False/ Multiple SSNs 

4 Concealment / Destruction/ Withholding of Documents (18 USC 1 52 (8| S (9)] 
1 Forged Documents 

3 Motrgage/Real Estate Fraud 

3 Serial Filer 

1 Ernbczzlcment [I8 USC 153] 

1 Credit Card Fraud/ Bust-Outs 

4 False Claim [ I B USC 1 52(4); 

9 Other 

Region; 21 City; Tampa Distrlt;t(8): [Ifllddls Fiorida 

10 Number of Referrais 
Allegations 

7 Peiiury/ False Statement 

8 False OathVFahe Statements (IB USC 1 52 (2J 6 (ij) 

5 Concealment of Assets 

3 Bankruptcy Fraud Scheme [ 1 8 USC 1 5 7] 

4 IDTheft/UscofFaisc/MuitipJeSSNS 

1 Tax Fraud (26 USC 720 1. « seq ; 

1 Forged Documents 

1 Mortgage/Real Estate Fraud 

1 FalseClaim (18 USC 152(41) 

1 Other 
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City: Miami Dislrict(s): Southern Florida 

Number of Rofarrals 
Allsgations 

■'4 Perjury/ Pefse Statement 

12 False OsChVFal« Stjtemeres (la USC 1 52 (2) £i |3)] 

14 CorKealmcnt of Assets 

1 4 Bankruptcy Fraud Scfieme [ 1 a USC 157] 

4 ID 'moiVUse of False/ Multiple SSNs 

10 Concealment/ Desfruction/ Wittifioldlng of Documents [ 1 B USC i 52 (Q) L (9,1] 
36 Tap Fraud [26 USC 720 1 , et seq.J 

2 Forged Documents 

2 Mortgag^Real Estate Fraud 

5 EmOenlanent [ I a uSC 1 53] 

3 Credit card Fraud/ Bust-Outs 

3 False Claim [la USC 152(4)1 

4 Po.st-Prtitlon Receipt of Property [18 USC 152 |5J| 

3 Corporate Fraud 

3 Corfjorate Bust -Outs / Sleed-Ou I s 

2 [nyestor Fraud 

2 Professionat Fraud 

7 Other 


Dlstrlct(s): Southern Georgia 


City: Savannah 
Number of Referrals 
Allegations 

3 Perjuor/ False Statement 

2 False OathVFalse Statements [ 18 USC 1 52 (2J i [3]] 

3 Concealment of Assets 

5 Bankruptcy Fraud Scheme [IB USC 1 5/; 

2 (DThert/Use or Faisq/ Multiple SSNs 

1 M<jrtgage/Real Estate Fraud 

1 Credit Card Fraud/ Bust-Outs 

1 False Claim [10 USC 152(4|J 


City; San Juan District(s): Puerto Rico 

Number of Referrals 
Allegations 

1 7 Peijury/ False Statement 

15 Fylsc Oatrts/False Statements (18 USC 1 52 (2) 6 (3|J 

1 6 Concealment of Assets 

18 8ankrupicy Fraud Scheme (18 USC 157) 

I ID ThelVUse of False/ Multiple SSNs 

I I Concealment/ Destruction/ Withholding of Documents [IB USC 152 (B) & (9)] 
3 Tax Fraud (26 USC 720 1 , et seq.l 

3 Forged Documents 

8 Mortgage/Real Estate Fraud 

8 Embezzlement [ 1 8 USC 1 53) 

1 Credit Card Fraud/ Bust-Ours 

1 FalseClaim [IS USC 152(4)1 

4 Post-Petition Receipt of Property [ I a USC 1 52 (5)] 

1 Corporate Fraud 

1 Sarbanes-Oxtey [ I B USC 1 5 1 9] 

4 Corporate Bust-Outs / Steed-Outs 

2 Investor Fraud 

1 Professional Fraud 
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Regton; 21 City: Macon Distrlct{s): Middle Georgia 

2 Number of Referrals 
Allegations 

2 Perjuiy/ False StalcmenI 

2 False Oaths/False Slatements [18 USC 152 (21 L (3J1 
2 Concealment of Assets 

2 Bankruptcy Fraud Scheme [ 1 8 USC ( 57] 

f Concealment / Destruction/ WUhi'iolding nf Documents f ) 6 USC 1 52 [8] & (9)] 
1 Mortgagodfcal Estate r raud 

1 False Claim ;i8USCIS2(4]; 

1 PosL'Petftion Receipt of Property ( 1 8 USC 1 52 (5)i 


Region: 21 City: Tallahassee Dlstrlctts): Northern Florida 

4 Number of Referrals 
Allegatfors 

4 Perjury/ False Statement 

3 False OathVFalse Statements [18 USC 152 1 2| & (3)] 

1 Bankruptcy Fraud Scheme [TB USC 157] 

1 Tax Fraud [26 USC 720 l.etsep] 

1 Other 


Region: 21 City: Orlando Dlslrict{s}: Middle Florida 

5 Number of Referrals 
Allegations 

2 Perfury/ Fahc Statement 

2 False OathVFalse Statements [10 USC 152 (2) i [3]] 

2 Concealment of Assets 

3 Biinkruptcy Fraud Scheme [ I a USC 1 57 ] 

2 Taxrraud(26U5C 720l,ctseq.j 

2 forged Documencs 

1 Serial Filer 

2 False Claim [18 USC 1 52(41 1 

2 Other 
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Total Number Declined by U:SJ 
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Formal Charges (Case Closed) I 
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Administratively 


















Prosecution ' 
Declined by U:S: 
Attorneys Office 
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